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COVENANTS FOR TITLE IN WISCONSIN 


Despite the prevalence in this country of recording statutes 
with the protection they give to prudent grantees, much emphasis 
is placed upon securing the personal responsibility of the grantor 
of land for damage caused by failure of title. For some reason, 
perhaps because grantees in this country are habitually less pru- 
dent than in England where the absence of recording statutes, the 
existence of a conservative conveyancing tradition, and the rela- 
tively higher land values have induced much greater particularity 
in the examination of titles, or because of possible loopholes in the 
recording statutes,’ even greater emphasis is placed in this country 
upon securing the personal responsibility of the grantor than in 
England.? The number of cases in the reports where the grantor’s 
responsibility is enforced indicates that this emphasis is not mis- 
placed. Accordingly the nature and extent of the grantor’s respon- 
sibility or liability are subjects of much importance. 

From feudal times, the grantee in a conveyance of real estate 
has been entitled to redress from his grantor in case of a failure 
of title. The feudal lord was bound to protect the holding of his 
tenant. This obligation was his obligation to ‘‘warrant.’’ While 
this obligation was an incident of the feudal relationship, it might 
be created by agreement, and could exist even though no relation- 
ship of tenure was created by the grant. Such agreement might 
be express or might be implied from the use of certain words. 
However created, the obligation to warrant was a ‘‘real’’ obliga- 
tion, an obligation to convey other land in place of that, title 
to which had failed. The obligation was enforcible in a real 
action only. The remedy was available only in connection with 
freehold estates, consequently if the warranty was attached to a 
term, or if the grantee were evicted for a term, the warrantee could 





3See “Registration of Land Titles,” by J. R. Rood, 12 Mich. L. R., 379. 
*Tiffany, Real Property, 2nd ed., p. 1677. 
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not recover. Eventually, however, the lessee was permitted to 
recover damages in an action of covenant upon a warranty where 
a real action was not available. And finally a personal covenant 
entirely supplanted the common law warranty. This develop- 
ment was certainly due in large part to the revolution in convey- 
ancing brought about by the adoption of the Statute of Uses, the 
feudal warranty being entirely inappropriate to conveyances oper- 
ating by way of the Statute.* 

The personal covenant, as in the case of the real warranty, may 
be implied from the relationship of tenure, or it may be implied 
from particular words used in the conveyance. Inasmuch as no 
tenure exists in Wisconsin in case of a conveyance in fee, the 
implication of a covenant from tenure is limited to cases of leases. 
The implication from the use of particular words has been broad- 
ened in many jurisdictions by statutes providing that certain 
operative words shall imply certain covenants for title* In_Wis- 
consin, however, adopting a provision of the Revised Statutes of 
New York® a different policy has been pursued by enacting 
that, ‘‘No covenant shall be implied in any conveyance of real 
estate whether such conveyance contain special covenants or not. 
*** *'6 Accordingly in a conveyance of real estate the only 
covenants of title we have are express covenants.’ This statute is, 
however, limited in its application to ‘‘conveyances’’ of ‘‘real 
estate.’’ Prima facie it does not apply to leases for a term, since 
they are not ‘‘real estate’’ but “‘personal property.’’ And this 
construction has been adopted in New York.* But in Wisconsin, 
applying a definition found in Section 2242 of the Statutes reading 
as follows: ‘‘The term ‘conveyance,’ as used in this chapter,® 
shall be construed to embrace every instrument in writing by which 
any estate or interest in real estate is created, aliened, mort- 





’ For the history and nature of convenants for title, see Rawle, Covenants for 
Title. This excellent work has furnished the foundation upon which all others 
have since been built. Tiffany's exposition, from which the statements in the 
text have been largely drawn, is, as the author states, based almost entirely upon 
it. Tiffany, Real Property, 2nd ed., p. 1675, n. 60. Unfortunately the latest 
edition, the fifth, is now thirty-five years old. 

* Stimson, Am. St. Law, Sec. 1501. 

5R. S., part 2, c. 1, art. 4, sec. 140. 

* Wis. Stats., sec. 2204. 

™ Except in so far as section 2208, discussed infra p. 67, may be regarded as 
an exception to this rule in providing that the statutory short form of warranty 
deed shall have the effect of embodying certain covenants for title. 

* Fowler, Real Property Law of the State of New York, 3d ed., pp. 836, 837; 
Chaplin, Landlord and Tenant (New York), pp. 131, 132. 

*Sections 2204 and 2242, Wis. Stats., are both found in the same chapter of 
the statutes, Ch. 100, entitled “Alienation by Deed,” and “Proof and Recording 
of Instruments Affecting Title to Land.” 
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gaged or assigned, or by which the title to any real estate may 
be affected in law or equity, except wills or leases for a term not 
exceeding three years. * * * ’’ it has been held that Section 2204 
applies to leases for a term exceeding three years.’° This sec- 
tion of the Wisconsin Statutes was also taken from the New York 
Revised Statutes. But it was there contained in a different 
chapter from the section abolishing implied covenants in convey- 
ances of real estate, and it was by its terms limited in its applica- 
tion to the chapter in which it was contained.’* Accordingly we 
can now have implied covenants of title even in the cases of leases 
for terms of years only in case of a lease for a term of three 
years or less.1* 

Covenants for title may take various forms, and may be extended 
or restricted in their operation. Section 2208 of the Wisconsin 
Statutes provides that: 


‘*Conveyances may be in substantially the following form: A. B., grantor, 
of * * * * County, Wisconsin, hereby conveys and warrants to C. D., grantee, 
of * * * * County, Wisconsin, for the sum of * * * * dollars, the following 
tract of land in * * * * county (here describe the premises),’’ 


and that when in the form quoted such deeds 


‘have the effect of a conveyance in fee simple to the grantee, his heirs and 
assigns of the premises therein named together with all the appurtenances, 
rights and privileges thereto belonging, with a covenant from the grantor, 
his heirs and personal representatives that he is lawfully seized of the premises, 





1 Koeber v. Somers, 108 Wis. 497, 84 N. W. 991, 52 L. R. A. 512. See cases 
cited from other jurisdictions in Tiffany, Real Property, 2nd ed., p. 126, n. 33. 

112 R. S. 137, sec. 7. 

2JIn later consolidations of the New York statutes the two sections have been 
included in the same article and the definition of “conveyances” has been extended 
to the entire article. Nevertheless it has been held that the former rule has 
not been changed, and that covenants of title may still be implied in all leases 
for terms of years. Fifth Ave. Building Co. v. Kernochan, 221 N. Y. 370, 117 
N. E. 579, reargument denied, 222 N. Y. 525, 118 N. E. 1057. 

18 Eldred v. Leahy, 31 Wis. 546. In Goldman v. Dieves, 159 Wis. 47 at p. 50, 
Timlin, J., said, ‘“When the lessor in a lease for a term exceeding three years is 
unable to deliver possession to the lessee and the latter has not protected himself 
by proper covenants in the lease, he is not altogether remediless. He may with- 
hold the rent, or if the rent has been paid, sue to recover back the rent for the 
period for which possession has been withheld. This last is not a suit upon 
implied covenant within the meaning of sections 2204 and 2242. It is a suit for 
money paid upon a consideration which has failed.” Compare with the statement 
of Rawle to the effect that in a contract to convey land, where the contract has 
been consummated by the delivery of the deed, “* * ® the purchaser’s only 
right to relief from defects or incumbrances, whether at law or in equity, de- 
pends, in the absence of-fraud, solely upon the covenants for title which he 
has received.” Rawle, Covenants for Title, 5th ed., sec. 320. Is there a differ- 
ence between the right to recover rent paid upon a lease where the title proves 
defective, and the right to recover the consideration paid upon a conveyance in 
fee where the title proves defective? 
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has good right to convey the same, that he guarantees the grantee, his heirs 
and assigns in the quiet possession thereof, that the same are free from all 
incumbrance and that the grantor, his heirs and personal representatives will 
forever warrant and defend the title and possession thereof in the grantee, 
his heirs and assigns against all lawful claims whatsoever, * * * *?’ 


It is first to be noted that this section creates an exception to the 
general prohibition against implied covenants contained in Section 
2204. No less than five covenants are implied in a deed in the 
statutory form. These were the covenants ‘‘of seisin,’’ ‘‘of good 
right to convey,’’ ‘‘of quiet possession,’’ ‘‘against incumbrances,’’ 
and ‘‘of warranty.’’ These are the covenants in common use in 
this country when the covenants of title are expressed as distin- 
guished from implied. A deed containing them all is said to be a 
deed with ‘‘full covenants.’ Consequently they are the ones with 
which we are chiefly concerned in considering the scope and effect 
of covenants for title. 

Before taking up a discussion of the scope and effect of each 
of these covenants, a preliminary observation may not be out of 
place. This is, that such covenants are subject to the usual rules 
of construction. Accordingly a covenant in a particular form does 
not have invariably the same meaning. ‘‘The subject-matter of 
the contract, the relation of the parties to it and to each other, 
the notice on the part of the purchaser, and to some extent the 
local usage and habit of the country’’® are to be considered. 
Thus, while the fact that the grantee in a deed had knowledge at 
the time a covenant was made that the condition or event cove- 
nanted against existed or had occurred, will not prevent the grantee 
from recovering upon the covenant,!® knowledge by the grantee 
of the existence of a particular condition or the happening of a 
particular event may tend to prove that it was not intended to 
covenant against that particular condition or event.!" 





4 Rawle, Covenants for Title, 5th ed., sec. 21. 

15 Tbid., sec. 76. 

18 Messer Vv. Oestreich, 52 Wis. 684, 10 N. W. 6; Bennett v. Keehn, 67 Wis. 154, 
30 N. W. 112. 

17 Kutz v. McCune, 22 Wis. 598; Smith v. Hughes, 50 Wis. 620; Wisconsin 
Central R. Co. v. Schug, 155 Wis. 563, 145 N. W. 177. While the cases cited in 
this and the previous note serve to illustrate the application, it is at the same 
time difficult to reconcile the applications, particularly with respect to treating 
the existence of railroad rights of ways as breaches of covenants against in- 


cumbrances. 
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CovENANT OF SEISIN 


The covenant of seisin implied in our statutory deed is that the 
grantor is ‘‘lawfully seised of the premises,’’ which is perhaps the 
usual form, though sometimes extended to read, ‘‘lawfully seised 
in fee simple.’’ 

The significant word in this covenant is the word ‘‘seised’’ and 
upon its meaning depends almost entirely the scope of the cove- 
nant.® Seisin became at common law a term of technical import. 
It meant the possession of a person claiming to hold for life or in 
fee,?® and when livery of seisin was the typical conveyance, it was 
important to the feoffee that his feoffor had seisin. Even when 
methods of transfer developed after the passage of the Statute of 
Uses in which seisin in the grantor was not necessary to the 
effectiveness of the transfer, it might be important to the grantee, if 
not that the grantor was seised, at least that no one else was in 
adverse possession, in order that the transaction should not come 
within the prohibition of the laws against champerty and mainte- 
nance. Consequently it did not deprive the term of all effective 
meaning to limit it to its technical meaning. This perhaps explains 
why some courts have come to hold that a covenant of lawful seisin 
is satisfied if the covenantor is in actual possession claiming a 
freehold, no matter how defective his title might be.2” But it 
has long been unnecessary for a grantor to be seized in order to be 
able to convey, and, in Wisconsin, as in many other jurisdictions,” 
there is no longer any prohibition against, or penalty for, con- 
veying land which is in the adverse possession of a third person.” 
It is therefore of no particular benefit to-the grantee that his 
grantor was in possession claiming to hold for life, or in fee. ~What 
is of importance to him, is whether or not his grantor had title._ 
This does not mean that absence of possession is immaterial. It 
is important that the grantor be in possession, and a convenant of 
seisin would undoubtedly be broken if the land were in the adverse 
possession of another.** But while possession is important, it is 
important only as it constitutes an element of title. Accordingly, 





1% Rawle, Covenants for Title, 5th ed., p. 28, n. 3. 

%” Pollock & Maitland, History of English Law, 2nd ed., Vol. II, p. 40 

2 Rawle, Covenants for Title, 5th ed., secs. 42, 55. 

21 Tbid., sec, 49. 

@ Sec. 2205, Wis. Stats. of 1921. 

% Mackintosh v. Stewart, 181 Ala. 328, 61 S. 956. See also, 15 C. J. 1269; 
Tiffany, Real Property, 2nd ed., p. 1682; Rawle, Covenants for Title, 6th ed.. 
sec. 54. 
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Wisconsin, as is true of many other courts,”* has followed the lead 
| of the English courts,” and has held that the covenant of seisin 
is in effect a covenant that the covenantor has the title he purports 
to convey.*® 


CovENANT oF Goop Rient To CoNvEY 


The second of the implied covenants in the statutory form is that 
the grantor ‘“‘has good right to convey the same.’’ Since one of 
the ordinary incidents of title is the right to convey such title, the 
covenant of good right to convey is ordinarily included, in effect, 
in a covenant of seisin where, at least, that covenant is held to be 

_a@ covenant that the grantor has the title he purports to convey. 
\ Hence it is sometimes said that ‘‘ A covenant of seisin is equivalent 
ito a covenant of right to convey.’ Therefore, a discussion of the 
covenant of seisin ordinarily is in effect a discussion of the cove- 
ant of good right to convey. But it is possible to have title with- 
out a right to convey, as where there is a valid restriction upon the 
conveyance of the property imposed by contract or legislative act. 
n such a case a covenant of good right to convey may have value 
_even though there is in addition a covenant of seisin in the deed. 
‘Moreover, it is possible that one may have a right to convey without 
having title as in the case of one having a power.”® In such a case 
a covenant of good right to convey may be satisfied though the 
covenant of seisin would not be. Under such circumstances the 
eovenant of good right to convey, of the two covenants referred 
to, only, should be used. 


CovENANT AGAINST INCUMBRANCES 


Another covenant implied in the statutory warranty deed is 
that the premises ‘‘are free from all incumbrances.’’ The term 
incumbrances has been said to have no technical meaning,”® and 
its application in a given instance is therefore frequently difficult 
to determine. It has been defined as ‘‘every right to or interest in 
the land which may subsist in third persons, to the diminution in 
value of the land, but consistent with the passing of the fee by the 





%See 15 C. J. 1233. 
% Rawle, Covenants for Title, 2nd ed., sec. 40. 
*® Walker v. Wilson, 13 Wis. 522. 

715 C. J. 1234. 

* Tiffany, Real Property, 2nd ed., p. 1683. 

” Rawle, Covenants for Title, 5th ed., sec. 75 
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conveyance.’*° It is obvious that this definition is extremely 
vague. Clearly it does not extend to the ease of a ‘‘natural right”’ 
as the right to running water or lateral support,*? even though the 
land might be more valuable, were it not subject to such rights in 
third persons. The same is believed to be true in the case of 
limitations on the rights of ownership imposed under the police 
power of the state.** 

If a public easement is upon the premises, from which the prem-, 
ises receive a special benefit, as a right of way or drainage, it may’ 
be considered doubtful whether or not such an easement ought to be! 
held to be an incumbrance within the meaning of the covenant. 
Such easements are usually termed ‘‘improvements’’ for which 
the premises are liable to be assessed up to the full cost of the im- 
provement. Certainly where payment has been made by the 
owners of the premises, thus relieving future owners of the pros- 
pect of such assessments, the easement can hardly be deemed to be 
an incumbrance. Even where no special assessment has been 
levied against the premises, it seems that ordinarily such ease- 
ments are to be considered as the usual adjuncts of improved prop- 
erty rather than as incumbranees upon it.** Even in the case of 
Private easements, where the benefit is mutual, as in the case of 
party walls, it seems that the same rule should apply.** The same 
principle should be applied, it is believed, where mutual restrictive 
covenants have been placed upon the premises and adjoining 
premises for the benefit of both. If the value of the premises is 
actually enhanced by the difference between the benefit and the 
burden, it hardly seems that the burden is properly an inecum- 
brance.*> 

On the other hand, public easements, which confer no special 
benefit upon the premises appear clearly to constitute inecum- 





% Rawle, Covenants for Title, 5th ed., sec. 75. It is quoted by Rawle from 
2 Greenleaf, Ev., Sec. 242, where it was in turn adapted from a definition given 
by Parsons, C. J., in Prescott v. Trueman, 4 Mass. 630. It is quoted from Rawle 
in Tiffany, Real Property, 2nd ed., p. 1683. 

Tiffany, Real Property, 2nd ed., p. 1685. 

32 Lincoln Trust Co. v. Williams Bldg. Corp., 229 N. Y. 313. 

3% Tiffany, Real Property, 2nd ed., p. 1686. 

% Hendricks v. Stark, 37 N. Y. 106. 

% See, however. Neff v. Rubin, 161 Wis. 511, 154 N. W. 576, where this dis- 
tinction was not taken, though it seems from the facts that it might have been. 
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brances.** Private easements,*’ and covenants restricting the use of 
land®* are clearly incumbrances. So are rights of dower even 
though inchoate.*® 

All liens upon land to secure the payment of money are clearly 
incumbrances, including mortgages,“ judgment liens,*! tax and 
special assessment liens,** charges,** or any other of the various 
classes of liens,** unless in the particular case the obligation to pay 
off the lien is, as between the covenantor and covenantee, upon the 





** Our court has held that a railroad right of way does not constitute an in- 
cumbrance when it visibly affected the land at the time the deed was given. 
Wisconsin Central R. Co. v. Schug, 155 Wis. 563, 145 N. W. 177; Smith v. 
Hughes, 50 Wis. 620, 7 N. W. 653. See Ann. Cases, 650, 652. (Compare Messer 
v. Oestreich, 52 Wis. 684, 10 N. W. 6). This follows a previous holding to the 
effect that a right of drainage visibly affecting the premises at the time of the 
deed did not constitiité @ breach of the cevenant. Kutz v. McCune, 22 Wis. 628. 
The court has held the same with respect to highways, without taking the dis- 
tinction suggested in the text to the effect that, “ordinarily, a highway is an 
improvement rather than an incumbrance. Smith v. Hughes, 50 Wis. 620, 7 N. 
W. 653. In Bennett v. Keehn, 67 Wis. 154, 30 N. W. 112, it was denied in the 
case of a mortgage that knowledge of its existence by the grantee was material 
in determining whether or not it was an incumbrance, the court saying, p. 161, 
“It may be safely stated that a mere knowledge of an existing incumbrance upon 
or defect in the title to the estate granted, will not relieve the grantor from 
Nability upon the covenants against incumbrances, or of seizin, or covenants 
for quiet enjoyment. The only exception to this rule, if there be any, is the one 

favor of known existing highways upon the granted premises.” It is clear 

t the court is technically correct when it says that knowledge by the grantee 
of an incumbrance is immaterial. Rawle, Covenants for Title, 5th ed., sec. 76, 
p. 31, n. 3. But the question really is, Is this an incumbrance within the mean- 
ing of the parties? From this point of view the statement quoted is incon- 
sistent with the earlier cases of Kutz v. McCune, 22 Wis. 628, and Smith v. 
Hughes, 50 Wis. 620, 7 N. W. 653, and with the later case of Wisconsin Central 
R,. Co. v. Schug, 155 Wis. 563, 145 N. W. 177. The result of the cases seems to 
establish a rule to the effect that, while actual notice to the grantee of a right 
in a third person will not prevent that from being an incumbrance which would 
be an incumbrance in the absence of such notice, nevertheless a right in a third 
person producing such a visible, obvious change in the physical character of the 
premises _as to cause knowledge of the right itself to be easily accessible will not_ 
be an incumbrance, though it would be but for such change in physical char- 
acter. So stated the rule seems to go too far. Conceding that the condition of 
the premises constitutes a part of the surrounding circumstances in the light of 
which the covenant against incumbrance must be construed, it seems that the 
true effect of the condition of the premises may be to raise a doubt as to whether 
a license or an easement exists and the covenant may concelvedly be demanded 
to insure against the latter. 

* Gadow v. Hunholz, 160 Wis. 293, 151 N. W. 810 (Right to take ice from a 
pond). 

* Neff v. Rubin, 161 Wis. 511, 154 N. W. 976. 

* Wright v. Young, 6 Wis. 127. 

“ Nichol v. Alexander, 28 Wis. 118; Bennett v. Keehn, 67 Wis. 154, 30 N. W. 
112; Miller-Piehl v. Mullen, 170 Wis. 378, 174 N. W. 372. 

“ Jones v. Davis, 24 Wis. 229. 

“ Mitchell v. Pilisbury, 5 Wis. 407; Peters v. Myers, 22 Wis. 602; Nichol v. 
Alexander, 28 Wis. 118; Haton v. Lyman, 36 Wis. 31, 33 Wis. 34; Daggett v. 
Reas, 79 Wis. 60, 48 N. W. 129; Cady v. Hewes, 151 Wis. 422, 188 N. W. 1032. 
* Markwell v. Thorn, 28 Wis. 548. 
“Tiffany, Real Property, 2nd ed., p. 1684. 
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covenantee.*® In the case of such liens knowledge by the covenantee 
of the existence of the lien is held immaterial,** and it has been 
held that even an oral assumption of a lien can not be proved for 
the purpose of showing that the covenants were not intended to 
cover such a lien.** If, however, the deed contains an express 
assumption of the lien, or if the deed is ‘‘subject’’ to the lien, it 
is held that such lien is excluded from the operation of the cove- 
nants for title.** 


CovENANT FOR QuiET ENJOYMENT 


Another covenant implied in the statutory warranty deed is that 
the grantor guarantees the grantee, his heirs and assigns, in the 
quiet possession of the premises. This covenant is peculiarly 
adapted to leases and is said by Rawle*® to be the only covenant 
usually inserted in a lease. In general, its effect is similar to that 
of a covenant of warranty, and when there can be recovery upon 
one, ordinarily there can be recovery upon the other. Occasionally, 
however, it may be that the enjoyment of the grantee has been 
interfered with in such a way as to give rise to a cause of action 
for breach of the covenant of quiet enjoyment though there was 
no breach of the covenant of warranty. Thus it was held in Akerly 
v. Vilas,° that it was a breach of the covenant for the covenantor 
to commence an action without cause te set the deed aside on the 
ground of fraud, and to have himself made a party to a partition 
suit in which he in his answer denied his vendee’s title, thus pre- 
venting a sale until prices had greatly depreciated, when he discon- 
tinued his action to set aside the deed, and withdrew his answer in 
the partition suit, though it was conceded that these facts would 
not have constituted a breach of the covenant of warranty. 


CovENANT OF WARRANTY 


The remaining covenant implied in the statutory warranty deed 
is the covenant of warranty as follows: ‘‘the grantor, his heirs and 
personal representatives will forever warrant and defend the title 
and possession thereof in the grantee, his heirs and assigns against 





“* Bennett v. Keehn, 67 Wis 154, 162, 29 N. W. 207, 30 N. W. 112; Miller-Pieh3 
Co. v. Mullen, 170 Wis. 378, 174 N. W. 372. 

“See cases cited last note. 
“ Patterson v. Cappon, 125 Wis. 198, 102 N. W. 1083. 
“See cases cited note 45. See also Tiffany, Real Property, 2nd ed., p. 1688. 
@ Covenants for Title, Sth ed., sec. 91. 
23 Wis. 207. 
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all lawful claims whatsoever.’’ It is not in use in England where 
its benefits are secured by the covenant of quiet enjoyment and by 
a covenant less extensively used than the other covenants in this 
country, the covenant for further assurance.™ 

It seems to have had its origin in this country from the custom 
of adding to the covenants a clause in the form of a common law 


warranty which, since it could no longer be utilized as a common 


law warranty, came to be regarded as a covenant and became 
incorporated in the clause containing the personal covenants.®” 

The obligation in the covenant is to warrant and defend the title 
and possession. It is often said that there is no breach of this cove- 
nant except by eviction, but by extension of the doctrine of con- 
structive eviction the covenant has been applied so as to protect 
the covenantee from damage caused by defect in or incumbrance 
upon the grantor’s title without an actual eviction.™ 


BREACH AND DAMAGES 


By narrowing or extending as the case may be the conception of 
what constitutes a breach, the meaning of the various covenants 
tends to uniformity. It is apparent that the covenants of seisin, 
right to convey, and against incumbranees relate, in form, to con- 
ditions existing at the time of conveyance, and if interpreted liter- 
ally are broken then if ever. As thus interpreted, damage is not 
a necessary requisite of a cause of action. On the other hand the 
covenants for quiet enjoyment and of warranty might seem to 
extend only to interference with enjoyment and possession. Dam- 
age without such interference could not be sufficient. To what 
extent are these prima facie inferences true? 

In spite of the language of the first three covenants referred to, 
it is held in this state that so long as there has not been eviction 
or its equivalent, or actual damage suffered, there can be recovery 





5% Rawle, however, insists that this covenant, because it affords relief by way 
of specific performance, is more clearly available than the other covenants. 
Covenants for Title, 5th ed., ch. XV. 
® Tiffany, Real Property, 2nd ed., p. 1692. 

3% Kramer v, Carter, 136 Mass. 504. 
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of only nominal damages.*4 The grantee can not by sur- 
rendering possession change this rule.*® 

This limitation upon the damages recoverable raises the ques- 
tion as to whether it would not be better to frankly recognize that 
these covenants are covenants for indemnity,®® and to refuse a 
recovery of nominal damages in any circumstances. To limit 
recovery to such damages and yet to allow them, raises several 
difficult questions, such as, will the recovery of nominal damages 
bar an action for substantial damages when such damages occur,*® 
will the running of the statute of limitations on the cause of action 
for nominal damages bar an action for substantial damages, and 
will such covenants, having been breached so as to give rise to a 
cause of action for nominal damages, run with the land? 

It should be noted that either eviction or actual damage is suf- 

ficient. Actual damage without eviction is ordinarily held not to 
oceur until the paramount title or lien has been bought up. 
But where there is an incumbrance in the nature of an easement or 
profit, as distinguished from a mortgage or other security lien, it 
is held that there is actual and substantial damage suffered for 
which an action can immediately be brought. 

While actual damage is sufficient to enable a recovery to be had 
in the case of the covenants of seisin, good right to convey, and 
against incumbrances, nothing less than eviction, or at least some 
interference with actual enjoyment, is sufficient in the case of the 
covenants for quiet enjoyment and of warranty. This constitutes 





% Pillsbury v. Mitchell, 5 Wis. 17; Noonen v. Ilsley, 22 Wis. 27; Mecklem v. 
Blake, 22 Wis. 495; Haton v. Lyman, 30 Wis. 41; Smith v. Hughes, 50 Wis. 620, 
7 N. W. 653; Bardeen v. Markstrum, 64 Wis. 613, 30 N. W. 112: Falkner v. 
Woodward, 104 Wis. 608, 80 N. W. 940. 

3% McLennan v. Prentice, 85 Wis. 427, 55 N. W. 764. It is further held that 
in the absence of fraud the right to rescind for failure of title which exists 
while the contract is executory is lost when the deed is delivered. McLennan v. 
Prentice, 85 Wis. 427, 55 N. W. 764. In the case of Darlington v. J. L. Gates 
Land Co., 142 Wis. 198, 125 N. W. 456, it was held that in the case of actual 
fraud an action of deceit might be brought on misrepresentations orally made 
as to the title prior to the delivery of the deed. 

% “An action for a breach of the covenant of seisin is an action on a contract 
for indemnity.” Pinney, J., in McLennan v. Prentice, 85 Wis. 427, 436. 

57 This was vigorously contended for by Dixon, C. J., in his dissenting opinion 
in Eaton v. Lyman, 30 Wis. 41. 

8 This question has apparently not yet been settled. Haton v. Lyman, 30 Wis. 
41; In re Hanlin, Killilea v. Douglas, 133 Wis. 140, 113 N. W. 411. 

It was decided in In re Hanlin, 133 Wis. 140, 113 N. W. 411, that it would 
not. 

© This question is discussed later. 

“| See Eaton v. Lyman, 30 Wis. 41. 

® Gadow v. Hunholz, 160 Wis. 293, 151 N. W. 810. 

® Tiffany, Real Property, 2nd ed., p. 1698. 
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the chief distinction between the scope of the covenants of the two 
classes, at least so far as the rights and liabilities of the original 
covenanting parties are concerned. 

Even this distinction is not so great as it might appear because 
of the liberal conception of what constitutes eviction. Thus it 
has been held that the fact that land not actually possessed by any- 
one is in the constructive possession of one having paramount title 
constitutes a constructive eviction,™ and that the issuing of a tax 
deed on an outstanding tax certificate, or the procuring of a decree 
of foreclosure on an outstanding mortgage is likewise a constructive 
eviction.™ It has even been held that the purchase of an outstand- 
ing title or lien to save the covenantee from being dispossessed is 
also a constructive eviction.” 

The various covenants covenant only against rights superior to 
those of the covenantor, and acts done in pursuance of such rights. 
They do not covenant against acts of strangers. Hence, the bur- 
den is ordinarily upon the plaintiff, in order to show breach, to 
show that damage or eviction occurred under a title superior to 
that of the covenantor.” 

However, it is held that if the covenantor is given proper oppor- 
tunity to defend, in case of action under an alleged paramount 
right, he is bound by the ensuing judgment.™ 

What is sufficient opportunity to defend is not clear. Mr. Rawle 
was of the opinion that a written notice to defend should be given.™ 
The weight of authority, however, is to the effect that an oral 
notice is sufficient.” It has, however, been held that knowledge 
coming from a third person is not sufficient," and that notice com- 
ing from the covenantee must be of such a nature as to advise the 
covenantor that he is required to defend the title."* It must be 
seasonable and it must leave the covenantor free to defend to the 
court of last resort.”* 

“Tiffany, Real Property, 2nd ed., p. 1700. See Noonen v. Ilsley, 21 Wis. 138; 
Nichol v. Alexander, 28 Wis. 118; and McInnis v. Lyman, 62 Wis. 191, 22 N. W. 
405. Compare, however, McLennon v. Prentice, 85 Wis, 427, 55 N. W. 764. 

“See Nichol v. Alexander, 28 Wis. 118. 

“Tiffany, Real Property, 2nd ed., p. 1702. 

* Zaton v. Lyman, 30 Wis. 41; Haton v. Lyman, 33 Wis. 34. 

“Rawle, Covenants for Title, 5th ed., sec. 117. 

* Ibid., sec. 119. 

"Tiffany, Real Property, 2nd ed., p. 1705; Somers v. Schmidt, 24 Wis. 421. 

"Somers v. Schmidt, 24 Wis. 421. 


™ Ibid. 
™ Ibid. ; Eaton v. Lyman, 26 Wis. 61. 
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Where the title to the land conveyed entirely fails the measure 
of damages is the consideration paid” plus interest on that amount 
limited to six years,” plus the expenses of litigation incurred by 
the covenantee in defending the title, including a reasonable attor- 
ney’s fee, in case the defense is tendered to the covenantor.”® This 
rule takes no consideration of the loss of the grantee’s bargain. 
It sets a rigid limit on the amount of recovery regardless of the 
actual loss, and it enables a recovery to be had of a larger amount 
than the actual loss in case the value of the land should be less 
than the consideration paid. That this rule violates all of the ordi- 
nary rules for assessing damages seems clear. How did it originate? 
The common law warranty entitled the warrantee to recover in 
ease of failure of title other lands of equal value. The adoption of 
the covenants for title at a time when lands still had no market 
value in the modern sense, made the return of the consideration 
paid the nearest approach, apparently, which could be realized 
to the rights under the common law warranty, the place of which 
the covenants for title had taken. The refusal to allow for 
interest lost is based upon the assumption that the profits realized 
while in possession may properly be treated as a substitute for inter- 
est, and the giving of interest for six years is based upon the 
assumption that the covenantee is liable to the true owner for 
mesne profits to that extent.”® Any increase in value due to perma- 
nent improvements by the covenantee is excluded from considera- 
tion. The covenantee is left to seek such relief as he may be 
entitled to for such improvments from the owner of the paramount 
title.” Where there has been a total failure of title to a part of 
the land only, the measure of damages is such fractional part of the 

™ Blossom v. Knoz, 2 Pinney, 362; Noonan v. Ilsley, 21 Wis. 138; Conrad v. 
Trustees Grand Grove, 64 Wis. 258, 25 N. W. 24. 

% Rich v. Johnson, 2 Pinney, 88; Noonan v. Ilsley, 21 Wis. 138; Daggett v. 
Reas, 79 Wis. 60, 48 N. W. 127; McLennan v. Prentice, 85 Wis. 427, 55 N. W. 
Ss Destem v. Ullman, 74 Wis. 474, 43 N. W. 321. 

™ Sedgwick, Damages, 9th ed., sec. 951. 

% Rich v. Johnson, 2 Pinney, 88; Conrad v. Trustees Grand Grove, 64 Wis. 
268, 26 N. W. 24. Where the covenantee never secures possession of the premises 
he should of course be entitled to interest from the date of payment. Noonan 


v. Ilsley, 21 Wis. 138. 
” Conrad.y. Trustees Grand Grove, 64 Wis. 258, 25 N. W. 24. 
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the chief distinction between the scope of the covenants of the two 
classes, at least so far as the rights and liabilities of the original 
covenanting parties are concerned. 

Even this distinction is not so great as it might appear because 
of the liberal conception of what constitutes eviction. Thus it 
has been held that the fact that land not actually possessed by any- 
one is in the constructive possession of one having paramount title 
constitutes a constructive eviction,™ and that the issuing of a tax 
deed on an outstanding tax certificate, or the procuring of a decree 
of foreclosure on an outstanding mortgage is likewise a constructive 
eviction. It has even been held that the purchase of an outstand- 
ing title or lien to save the covenantee from being dispossessed is 
also a constructive eviction. 

The various covenants covenant only against rights superior to 
those of the covenantor, and acts done in pursuance of such rights. 
They do not covenant against acts of strangers. Hence, the bur- 
den is ordinarily upon the plaintiff, in order to show breach, to 
show that damage or eviction occurred under a title superior to 
that of the covenantor.” 

However, it is held that if the covenantor is given proper oppor- 
tunity to defend, in case of action under an alleged paramount 
right, he is bound by the ensuing judgment.™ 

What is sufficient opportunity to defend is not clear. Mr. Rawle 
was of the opinion that a written notice to defend should be given.” 
The weight of authority, however, is to the effect that an oral 
notice is sufficient.” It has, however, been held that knowledge 
coming from a third person is not sufficient," and that notice com- 
ing from the covenantee must be of such a nature as to advise the 
covenantor that he is required to defend the title.** It must be 
seasonable and it must leave the covenantor free to defend to the 
court of last resort.”® 

“Tiffany, Real Property, 2nd ed., p. 1700. See Noonen v. Ilsley, 21 Wis. 138; 
Nichol v. Alexander, 28 Wis. 118; and McInnis v. Lyman, 62 Wis. 191, 22 N. W. 
405. Compare, however, McLennon v. Prentice, 85 Wis, 427, 55 N. W. 764. 

See Nichol v. Alexander, 28 Wis. 118. 

“Tiffany, Real Property, 2nd ed., p. 1702. 

* Eaton v. Lyman, 30 Wis. 41; Haton v. Lyman, 33 Wis. 34. 

“Rawle, Covenants for Title, 5th ed., sec. 117. 

* Tbid., sec. 119. 

"Tiffany, Real Property, 2nd ed., p. 1705; Somere v. Schmidt, 24 Wis. 421. 

"™ Somers v. Schmidt, 24 Wis. 421. 


™ Ibid. 
™ Ibid. ; Eaton v. Lyman, 26 Wis. 61. 
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Where the title to the land conveyed entirely fails the measure 
of damages is the consideration paid™ plus interest on that amount 
limited to six years,” plus the expenses of litigation incurred by 
the covenantee in defending the title, including a reasonable attor- 
ney’s fee, in case the defense is tendered to the covenantor.”* This 
rule takes no consideration of the loss of the grantee’s bargain. 
It sets a rigid limit on the amount of recovery regardless of the 
actual loss, and it enables a recovery to be had of a larger amount 
than the actual loss in case the value of the land should be less 
than the consideration paid. That this rule violates all of the ordi- 
nary rules for assessing damages seems clear. How did it originate? 
The common law warranty entitled the warrantee to recover in 
ease of failure of title other lands of equal value. The adoption of 
the covenants for title at a time when lands still had no market 
value in the modern sense, made the return of the consideration 
paid the nearest approach, apparently, which could be realized 
to the rights under the common law warranty, the place of which 
the covenants for title had taken.” The refusal to allow for 
interest lost is based upon the assumption that the profits realized 
while in possession may properly be treated as a substitute for inter- 
est, and the giving of interest for six years is based upon the 
assumption that the covenantee is liable to the true owner for 
mesne profits to that extent."* Any increase in value due to perma- 
nent improvements by the covenantee is excluded from considera- 
tion. The covenantee is left to seek such relief as he may be 
entitled to for such improvments from the owner of the paramount 
title.” Where there has been a total failure of title to a part of 
the land only, the measure of damages is such fractional part of the 





™ Blossom v. Know, 2 Pinney, 362; Noonan v. Ilsley, 21 Wis. 138; Conrad vy. 
Trustees Grand Grove, 64 Wis. 258, 25 N. W. 24. 

% Rich v. Johnson, 2 Pinney, 88; Noonan v. Ilsley, 21 Wis. 138; Daggett v. 
Reas, 79 Wis. 60, 48 N. W. 127; McLennan v. Prentice, 85 Wis. 427, 55 N. W. 
764. 

%™ Daskam v. Ullman, 74 Wis. 474, 43 N. W. 321. 

™ Sedgwick, Damages, 9th ed., sec. 951. 

Rich v. Johnson, 2 Pinney, 88; Conrad v. Trustees Grand Grove, 64 Wis. 
268, 25 N. W. 24. Where the covenantee never secures possession of the premises 
he should of course be entitled to interest from the date of payment. Noonan 
v. Ilsley, 21 Wis. 138. 

™ Conrad.y. Trustees Grand Grove, 64 Wis. 258, 25 N. W. 24. 
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consideration paid as the value of the part, title to which has 
failed, bears to the value of the whole.* 

Where the title has not failed, but the covenantee has suffered 
damage under such circumstances as to entitle him to recover, he 
may recover the expense he has been put to in perfecting his title,* 
or, in case the defect is of such a nature that it can not be removed, 
the difference between the value of the time of conveyance without 
such defect, and the value with such defect,’* limited in all cases 
by the consideration paid.** 


* 


RUNNING OF COVENANTS FOR TITLE 


Choses in action, as is well known, were not at common law 
assignable. This was due to the fact that primitive law can not 
conceive of the transfer of rights apart from the transfer of a 
thing.** The rule persisted even after it became possible to conceive 
of such a transfer because of a policy looking toward the restraint 
of unnecessary litigation.®® 

The early exceptions to the rule not unnaturally came in the 
guise of fictions which concealed the fact that the rule was being 
violated. These fictions proceeded upon an identification of the 
assignee with the original covenantee. This fiction enabled the 
assignee to sue and be sued upon the covenants of his assignor with- 
out seeming to violate the rule that the covenant was not assign- 
able. 

Suth a fiction enabled the executor or administrator to sue and 
be sued upon the choses in action of the testator or intestate respect- 
ively, And it seems clear that a fiction of identification lies at the 
base of the doctrine that covenants for title run with the land. For 
the purpose of an action upon such a covenant, the assignee of land 
stands in this assignor’s shoes, he is his assignor.** At all events, 





% Semple v. Whorton, 68 Wis. 626, 32 N. W. 690; Darlington v, J. L. Gates 
Land Co., 142 Wis. 198, 125 N. W. 456. By misapprehension it was stated in 
the case of Messer v. Oestreich, 52 Wis. 684, 10 N. W. 6, that the convenantee 
should recover such proportion of the consideration paid as the value of the 
part title to which had failed bore to the whole purchase price.~ This mistake 
was repeated in Bartelt v. Braunsdorf, 57 Wis. 1, 14 N. W. 869, and Docter 
v. Helberg, 65 Wis. 415, 27 N. W. 176. It was corrected as appears above in 
Semple v. Whorton. 

" Eaton v. Lyman, 30 Wis. 429. 

% Gadow v. Hunholz, 160 Wis. 293, 151 N. W. 810. 

8% Faton v. Lyman, 30 Wis. 41. 

* Pollock & Maitland, History of English Law, 2nd ed., Vol. II, p, 226. 

*Co. Litt., 266a. 

% Holmes, Common Law, pp. 380, 381. 
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whatever be the true source of the exception to the general rule, 
it has long been clearly established that covenants for title run 
with the land. 

But while this has long been established and is universally ad- 
mitted, it is as clearly settled that a broken covenant becomes a 
mere*chose in action, and as such does not run with the land, and 
becomes subject to the general rules governing assignability of 
choses in action. Accordingly it becomes of great importance to 
determine when the covenants are broken. 

In this country, following the lead of the early New York case 
of Greenby v. Wilcocks,® it has been held very generally that, as to 
the covenants of seisin, good right to convey, and against incum- 
brances, they are broken, if ever, at the moment of conveyance. 
This means that such covenants only run when they never can be 
broken. Since there is no benefit to the assignee in receiving a 
covenant which can not be broken, it is equivalent in practical effect 
to holding that such covenants do not run. 

Such a holding undoubtedly deprives such covenants of much of 
their efficacy. Accordingly the effect of it has been very consider- 
ably nullified by statute. Also by holdings to the effect that since 
choses in action are now assignable an assignment of the right of 
action upon a broken covenant may in many cases be implied 
from the circumstances surrounding a transfer of the land by the 
original covenantee.®® 

The result indicated, resulting as it does, not from any view that 
these covenants are incapable of running, but from the view that 
they are broken if at all when made, obviously might be escaped 
by a different holding as to what constitutes a breach. Were they 
to be construed as covenants to indemnify against loss from a eon- 
dition existing at the time of conveyance, they would not be 
broken until such loss occurred and would run until the time of 
such loss. After originally following the rule of Greenby v. Wil- 
cocks,8® Wisconsin finally took this position. These covenants 
may run then in Wisconsin equally with covenants for quiet enjoy- 
ment and of warranty.” 

Unfortunately, as it seems, we did not completely abandon, how- 
ever, the former view, but held that if there ever was a breach 





82 Johns. (N. Y.) 1. 

8 Cole y. Kimball, 52 Vt. 639; Geisler v. DeGraf, 166 N. Y. 339. 

® Pillsbury v. Mitchell, 5 Wis. 17. 

% Mecklem v. Blake, 22 Wis. 495. 

1 Mecklem v. Blake, 22 Wis. 495; In re Estate of Hanlin: Killilea v. Douglas, 
133 Wis. 140, 113 N. W. 411. See Patterson v. Cappon, 125 Wis. 198, 102 N. W. 
1083. 
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of the covenants of seisin, good right to convey and against incum- 
brances, there necessarily was a breach at the moment of convey- 
ance for which nominal damages may be recovered.®? This hold- 
ing gives a double meaning and a double effect to such covenants. 
They are covenants both as to the present and the future. They are 
covenants against the existence of certain defects, and to indemnify 
against loss caused by the existence of such defects. The anomaly 
of this holding has been vigorously pointed out by Dixon, C. J., in 
his dissenting opinion in Eaton v. Lyman, in which he contended 
that no action for nominal damages should be permitted.™ 

Since the covenants of title run with the land, a question natur- 
ally occurs as to whether they can run in the case where it is 
perhaps most important that they shall run, that is, where there has 
been a complete failure of title. If there has been a complete 
failure of title, can it be said that any land passed by the convey- 
ance with which the covenant can run? 

It has been generally held that it is sufficient to enable the cove- 
nants to run that the covenantor was in possession and“transmitted 
that possession to the grantee.** It has even been held that it 
was sufficient to enable the covenant to run that the covenantee 
went into possession and transmitted that possession to his 
assignee.**° Whether Wisconsin would take the latter step has not 
been determined. It has been determined, however, that where 
‘the grantor had no title and no possession, and there is no proof 
that the grantee took possession, the covenants of the grantor are 
personal to the grantee, and are not transmitted to subsequent 
grantees by a mere conveyance of the land.’ Such a holding 
seems necessary from the point of view of covenants running with 
the land for two reasons, first that there is no land with which 
the covenant can run, and, secondly, that there is a constructive 





*® Haton v. Lyman, 30 Wis. 41; Bardeen v. Markstrum, 64 Wis. 613, 25 N. W. 
565; Johnson v. Brice, 102 Wis. 575, 78 N. W. 1086; In re Estate of Hanlin: 
Killilea v. Douglas, 133 Wis. 140, 113 N. W. 411. 

*30 Wis. 41. 

%See also In re Estate of Hanlin: Killilea v. Douglas, 133 Wis. 140, 118 N, 
W. 411. 

% Rawle, Covenants for Title, 5th ed., secs. 232, 233. 

* Wead v. Larkin, 54 Ill. 489. 

™ Wallace v. Pereles, 109 Wis. 316, 323, 85 N. W. 371. In Wead v. Larkin, 
64 Til. 489, it was said, and in Solberg v. Robinson, 34 S. D. 55, 147 N. W. 87, it 
was held, that the grantor should be estopped from denying that some estate 
passed by his deed sufficient to enable his covenants to remove grantee. The 
difficulty with this view is that the defendant does not have to deny anything; 
he can take advantage of the necessities of the plaintiff's proof and raise the 
point by conceding the plaintiff's facts. Rawle, Covenants for Title, 6th ed., 
Pp. 342, 
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eviction at the moment of conveyance which causes a breach of the 
covenants and turns them into choses in action. Looking at the 
covenants as choses in action, an assignment of such choses in 
action may properly be implied under some circumstances from 4 
purported conveyance of the land. Under what circumstances such 
an assignment should be implied, it is difficult to say, but it would 
seem clear that in the case of a conveyance by the covenantee for 
valuable consideration, with full covenants, to one who is unaware 
of the fact that his grantor has no title, there should be implied 
an assignment of the rights of action that the present grantor has 
against his covenantor. 


EsToprPeEL By DEED 


It seems clear that one who purports to convey a certain estate 
in land should be estopped as against one who purchased upon the 
faith of the representation thus made to deny that he had the 
title he purported to convey. If, therefore, the grantor did not have 
the title he purported to convey, but later acquired it, the effect 
as against the grantor, would be to give the grantee the benefit of 
the grantor’s title to the same extent as though the grantor had 
had the title he purported to convey at the date of the conveyance.** 

Suppose, however, that when the grantor purports to convey 
a certain estate, he indicates to the grantee either in the instrument 
of conveyance or in any other manner that he does not in fact have, 
nor have the power to convey, the estate he purports to convey? 
To the extent to which his estoppel is founded upon misrepresenta- 
tion, it surely fails here, and unless some other basis for estoppcl 
is found, he would not be estopped to deny as against his grantee 
an after-acquired title. 

Suppose that the grantor while purporting to convey 1 title 
which he had disclosed that he does not have, and has not the power 
to convey, covenants to the effect that his grantee will be saved 
harmless from the effects of his want of title and lack of power. 
Would he then be permitted as against his grantee to set up an 
after-acquired title as against the grantee leaving the grantee to 
his remedy by way of damages? Again it seems that he would not. 
As in the case put above, the grantor is said to be estopped.” 





% Kingman v. Graham, 51 Wis. 232, 8 N. W. 181; Two Rivers Mfg. Co. ¥. 
Day, 102 Wis. 328, 78 N. W. 440; Knauf & Tesch Co. v. Elkhart Lake 8. & G. Co., 
153 Wis. 306, 141 N. W. 701. See also Mariner v. Milwaukee, 146 Wis. 605, 
131 N. W. 442. 

* North v. Henneberry, 44 Wis. 306. 
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It is evident that the basis of the estoppel in the two cases is 
quite different. In th t case we have an example of estoppel 
founded upon misrepresentation, so-called equitable estoppel, or 
estoppel in pais. In the second, an illustration of estoppel by deed, 
or estoppel by covenant.!© 

Of course, in many cases all the elements of an estoppel of either 
kind are present, the grantor represents expressly or by implication 
that he has the title he purports to convey and covenants to pro- 
tect the grantee to the full extent of the purported effect of 
his conveyance. But when either misrepresentation or covenants 
are lacking, this is not true. 

Thus in the ease of a quit-claim deed the covenants are lacking. 
The only estoppel there can be must come from misrepresentation. 
Can there be misrepresentation in a quit-claim deed of such a nature 
as to produce an estoppel? It is apparent that the estoppel can be 
no broader than the purport of the conveyance, as that represents 
the extent of the reliance upon the representation. If then, the 
quit-claim deed purports to convey only what the grantor has, 
there can be no estoppel predicated upon it. But the term ‘‘quit- 
claim’’ is very widely used to designate all conveyances other than 
those with covenants. So used the term may well include convey- 
ances which do purport to convey a specific interest and which 
represent that the grantor has that interest and can convey it. 
In the case of such conveyances, though they may be classed as quit- 
claim deeds, there seems no reason why an estoppel may not be 
predicated upon them.°? 

On the other hand, a conveyance with covenants may expressly 
be subject to certain defects which are nevertheless covenantcd 
against, or the grantee may be otherwise advised of the existence of 
such defects. Nevertheless the grantor is again held to be 
estopped. And this seems to be independent of any liability 
on the covenant, as the estoppel is none the less effective because 
the grantor was never liable upon the covenants, because of a per- 
sonal disability, or because of the running of the statute of limita- 
tions, or a discharge in bankruptcy. 





1*“One should not be misled * * * by failing to distinguish between 
estoppel by convenant and estoppel in pais.” Per Marshall, J., in Knauf & Tesch 
Co, v. Elkhart Lake 8. € G. Co., 153 Wis. 306, 316, 141 N. W. 701. 

1% Jourdain v. Fox, 90 Wis. 99, 62 N. W. 936. 

12 Tiffany, Real Property, 2nd ed., pp. 2121-2127. 

108 Ayer v. Philadelphia 4 B. Face Brick Co., 159 Mass. 84, 34 N. E. 177. See 
Tiffany, Real Property, 2nd ed., p. 2122, n. 18. 
1% Rawle, Covenants for Title, 5th ed., sec. 251. 
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Thus far we have been discussing the effect of the estoppel as 


between the parties. What is the effect as between their successors? — 


At common law certain conveyances, to-wit, feoffment, common 
recovery, and fine, had the effect of conveying a tortious estate 
regardless of the defects in his title, leaving in the true owner a 
mere right of recovery. If this right was later acquired by the 
grantor, the estoppel would have the effect of making the title of 
the grantee indefeasible, and extinguishing the right of recovery. 
Thereafter, the rights of the parties, and of their successors would 
be the same as though an indefeasible title had been granted at 
the time of conveyance. 

But the conveyances operating under the Statute of Uses were 
held to be ‘‘innocent’’ conveyances, meaning that they operated 
only to convey the estate the grantor had. Modern coveyances gen- 
erally, if not invariably, have the same effect, either because they 
are the modern counterpart of conveyances operating by way of 
the Statute of Uses, or because they follow the analogy of such 
conveyances in this particular. 

Accordingly under such a conveyance an outstanding title is not 
changed into a mere right of recovery by the conveyance. It is not 
affected in any way. If, then, such outstanding title is later 
acquired by the grantor, while his estoppel will prevent him from 
asserting his title as against his grantee, it should not affect his 
title. It probably should affect equally with him those who are not 
innocent purchasers for value on the ground that the estoppel rests 
upon an equitable basis and creates an equity against the prop- 
erty.1% 

However, probably upon the mistaken analogy of the cunimon 
law conveyances referred to, it is generally held in this country that 
the estoppel has the effect of actually transferring a subsequently 
acquired title to the grantee. In many cases this effect of the 
estoppel is perhaps immaterial, but in two cases, at least, it seems 
of great importance. One of these is the effect the application of 
the doctrine has upon the innocent purchaser for value from the 
grantor of the subsequently acquired title, the other its effect upon 
the grantee who is unwilling to receive such title. 





1% Rawle, Covenants for Title, 5th ed., sec. 243. The same rule was however 
applied in the case of leases for reasons which do not so clearly distinguish them 
from modern conveyances. Rawle, sec, 243, and especially note 3. 

1% Kimball v. Baker L. & F. Co., 152 Wis. 441, 140 N. W. 47. 

1 Rawle, Covenants for Title, 5th ed., sec. 248; Pierce v. Milwaukee R. R., 24 
Wis. 551; Wiesner v. Zaun, 39 Wis. 188. 
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N If the subsequently acquired title passed immediately upon its 
acquisition to the grantee, the grantor obviously has nothing left 
that he can convey to an innocent purchaser. And the cases seem 


~ to go to this extent.’ 


To some extent this effect of the doctrine is rendered less impor- 
tant because of the recording acts generally prevalent in this coun- 
try. Under these acts an unrecorded deed is void as against a 
subsequent purchaser without notice.” If recorded the subsequent 
purchaser is held to have constructive notice. Consequently, the 
operation of the ordinary doctrines of innocent purchaser are much 
limited. However, a question of considerable difficulty arises under 
the recording acts in connection with the doctrine of estoppel by 
deed. This is, is a deed recorded before the grantor acquired title 
to be deemed recorded as against a purchaser subsequent to the 
acquisition of title? If not, the prior deed is void as against the 
subsequent purchaser if such purchaser was otherwise without 
notice, if it is, such purchaser has constructive notice of it. The 
cases on the subject are not in harmony.”® The question does not 
seem to have been passed upon in Wisconsin. The question as to 
whether or not the grantee can be compelled to accept the after 
acquired title is one that has several times been considered.’ 

~° If the estoppel has not the effect of transferring the after 
acquired title, it seems clear that the election to insist upon the 
estoppel would be entirely with the grantee. But if the estoppel 
has the effect to transfer the title, it is not so clear that the grantee 
can refuse. Obviously it would be extremely unfair to the grantee 
to compel him to accept a subsequently acquired title after he has 
been actually evicted under paramount title, and the cases so 
hold.1#2_ If, however, the grantee has gone into possession, he can 
under our rule recover on none of the covenants without actual 
eviction or actual damage. On the other hand, if the grantee was 
not in possession and the grantee does not go into possession, it 
has been held that there is a constructive eviction, even though no 
one else was in actual possession, upon which recovery can be had 





18 Tiffany, Real Property, 2nd ed., pp. 2130, 2131, and p. 2131, n. 65. 

2” Under the Wisconsin statutes the deed is void as against the subsequent 
purchaser without notice only in case the deed of the subsequent purchaser shall 
first be duly recorded. Wis. Stats., sec. 2241. See 1, Wis. L. R., 356. 

ule See note 17 Harv. Law Rev. 482. 

11 Nichol v. Alexander, 28 Wis. 118; MacInnis v. Lyman, 62 Wis. 191. 22 N. 
W. 405; McLennan v. Prentice, 85 Wis. 427, 55 N. W. 764. 
™2 Rawle, Covenants for Title, 5th ed., p. 400. 
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as though there had been an actual eviction.“* But if, in such case, 
before the outstanding title is hostilely asserted, or action begun, 
the outstanding title is acquired by the grantor, it will accrue to 
the benefit of the grantee whether he wishes it to or not.1* 

Within this narrow compass the doctrine of title by estoppel gives 
to the grantor of a defective title, the option of returning the 
consideration paid, with interest, or of perfecting his title and 
thereby reducing his liability to nominal damages. 

Ouiver S. RuNDELL. 





28 Noonan v. Ilsley, 12 Wis. 138; MacInnis v. Lyman, 62 Wis. 191, 22 N. 
W. 405. 
1% MoLennan v. Prentice, 85 Wis. 427, 55 N. W. 764. 
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WISCONSIN LAW REVIEW 


WATERED STOCK AND BLUE SKY LEGISLATION 
(Concluded) 


In a previous article, remedies open to the purchaser of watered 
stock in the absence of legislation were considered. In the present 
article it is proposed to consider legislation either designed to 
afford further protection, or incidentally resulting in such protec- 
tion with particular reference to the acts known popularly as blue 
sky laws, the first of which were passed in 1911. 

Before taking up this later legislation in detail, it seems desir- 
able in order to indicate its scope, to consider earlier legislation in 
a more limited field which the blue sky statutes are designed to 
supplement. The serious economic disturbances due to unregulated 
and wild-cat banking led to early legislation for the regulation 
and control of banking. The financial exigencies of the government 
during the civil war led to the national banking act providing for 
national banks as banks of issue, and by a taxing provision driving 
out the circulation of private banks. Provisions for control were 
later adopted in the states. The provisions of these acts of imme- 
diate interest in this discussion are those relating to the organ- 
ization and capitalization of banks, which prevent the launching 
of banking enterprises that are not adequately financed, and by a 
strict and periodic examination by government agencies, holding 
them up to fixed financial standards. 

The Wisconsin act’ is fairly typical of this form of regulation. 
Wide powers are conferred on a commissioner. No bank can begin 
business without his certificate that the bank is properly organized 
and its capital paid in cash. Elaborate annual reports by the 
bank, and periodic inspections by the commissioner coupled with 
a power to compel the rehabilitation of capital where it is impaired, 
are designed not only for the protection of the depositors but the 
purchasers of the stock as well. The protection of the depositor 
was the leading motive back of this legislation, though it likewise 
protects the purchaser of stock. The National banking act? makes 
similar provisions as to national banks. 





1Ch, 94, R. S. Wis. 
26 Fed. St. Ann., Title National Banks, p. 697. 
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In the case of public service companies we have another example 
of important and widespread legislation both state and national, 
imposing restrictions on the issue of stock and bonds of such com- 
panies. The purpose of this legislation was not primarily intended 
to protect the investor in public service securities. Rates for pub- 
lie service must be reasonable and not confiseatory, to avoid consti- 
tutional inhibitions. In determining the rates, the amount invested 
in the enterprise is a factor in determining what will be a fair 
return and the restrictions on capital issues and bonds are 
designed to prevent inflation and in consequence a demand for 
higher service rates. 

The Wisconsin act® is a complete example of this sort of regula- 
tion. It requires that all increases in capital stock and all bonds 
and evidences of indebtedness, except obligations maturing within 
a year, be approved by the Railroad Commission. Large powers 
are granted to the commission to enable a thorough investigation 
of the proposed issues and the application of the proceeds. 

The Interstate Commerce Commission also exercises large powers 
in this field. 

The scandals leading to the investigation of insurance companies 
by the New York legislature and the findings of that committee, as 
well as the actuarial unsoundness of the plans of many of the fra- 
ternal insurance societies has likewise led to extensive regulation 
in the insurance field. Again the legislation in Wisconsin is typical.* 

Through the agency of an Insurance Commissioner elaborate 
regulations are enforced with respect to the organization of local 
companies, restrictions on the promoting and overhead expenses, 
forms of policies, reserves and their investment, all intended to 
protect the investor and the insured. 

This summary statement serves to show that the state for a long 
period prior to the blue sky legislation passed laws tending to pro- 
tect the citizen in a very important field of investment, that of 
public service stock and securities, though such protection was not 
the avowed purpose of such legislation, but was purely incidental. 

Incidentally it may be noted that the state has not stopped here 
in its solicitude for the citizen. Through an elaborate system 
of licenses based upon inspection and examination, many groups of 
persons who minister to the wants of a modern community, such 
as plumbers, steam fitters, barbers, embalmers, operators of beauty 





* (1753-1, 1753-22 Wis. St.) 
*Ch. 89, Wis. St. 
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parlors, pharmacists, doctors and lawyers, are examined and 
licensed and in effect certified to the public. Elaborate pure food 
and drug acts, inspection of hotels, dairies, bakeries, and provision 
stores combine to protect the citizen in most of his activities. Most 
citizens are unaware how far the modern state has traveled from 
the conception of the functions of government that existed at the 
time of the foundation of our government. The restrictions imposed 
upon his activities and his appetites have come slowly, one restric- 
tion leading logically to another.® 

With this regulation has come machinery for its enforcement 
involving numerous officials and clerks, and elaborate records. 
Multiplication of agencies means division of responsibility, and 
the slowing down of governmental action, the usual concomitants 
of a bureaucracy. 

In considering the question of government regulation the private 
agencies that protect the investor should not be overlooked. Under 
the rules of the stock exchanges in the great commercial centers, 
securities can not be listed for trading on the exchange, unless the 
companies issuing them can satisfy a committee of the exchange, 
that it complies with the rules of the exchange as to capital assets, 
obligations, and resources. The reliability of this agency is recog- 
nized by many states in their blue sky legislation, by exempting 
securities so listed from the provisions of the act.® 

The better class of bond houses exercise an equally rigid scrutiny 
of issues handled by them.’ Where the securities of a new enter- 
prise are offered, the houses require a report by at least two experts 
in the respective fields on the value of the property of the com- 
pany, of its patents or trade processes, the selling value of its 
products. If the concern is a going one, an elaborate audit of its 
affairs is required. 

It is evident that the cautious investor who confines his invest- 
ments to governmental securities, public service issues, national or 
state bank stock, or who places his investments through a reputable 
stock and bond house, or purchases issues listed by the principal 
exchanges, runs only those risks that are inseparable from legiti- 
mate business ventures. The losses each year through legitimate 
business enterprises greatly exceed those due to stock jobbing. The 
bulk of business losses is not brought about by fraudulent promo- 





* American Bar Asen. Jnl., vol. 8, p. 708. 
* Wis. St. 1753-49 (d). 
* “Financing a New Corporation Enterprise,” 5 Ill. Law Rev. 70. 
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tion, but by bad judgment, mismanagement and foolhardy and 
reckless action of directors and managers. 

The most sanguine advocates of the blue sky laws will not claim 
that the credulous and the ignorant will be saved by such legisla- 
tion. Such a task is too formidable even for the state for ‘‘who 
can save the fool from his folly.’’ At best such regulations can only 
hope to dull the edge of his cupidity, and warn him of unsafe paths. 

The problem has been considered by all the great commercial na- 
tions, and the answer, as far as European nations go, is adverse to 
the prevailing American statutes. 

In France and Germany the emphasis is placed on the initial 
organization of companies. Particular stress is laid upon the im- 
portance and necessity of obtaining the payment of subscriptions 
before the company is allowed to do business. The entire shares 
of capital must be subscribed. Where property is exchanged for 
stock under the French law, the valuation of the promoters must be 
confirmed to those who have paid cash. Organizers who are inter- 
ested are disqualified to vote. The entire stock must be subscribed 
and shares of the denomination of 25 francs must be paid for 
in cash; in higher denominations at least one-quarter must be paid. 
Subscriptions and payments must be verified by auditors; sub- 
scribers and intermediate holders of the stock are liable for the full 
payment of the stock. 

The provisions of the German code are similar. Speculation by 
small investors is discouraged by requiring the minimum par 
value of stock 1000 marks.® 

As our law is derived from England, the solution of the problem 
attempted there will be of interest. In 1895 a special committee of 
the British Board of Trade composed of distinguished lawyers and 
commercial men considered the matter exhaustively. Its report® 
rejected as futile and dangerous every suggestion for a public 
inquiry by the Registrar of Companies, or other official authority 





*Kuhn, “Corporation Organization and Control,” Columbia Studies in Hist. and 
Political Science, Vol. 49, No. 2. 

* Parl. papers, C. D. 7779. “Your committee may observe that they have dis- 
missed from consideration every suggestion for public inquiry, by the registrar 
or other public authority into the soundness, good faith, and prospects of the 
undertaking at this or any other stage of the company’s formation. To make 
such an investigation complete and effectual would demand a very numerous 
staff of trained officials, and lead to great delay and expense, while an in- 
complete and perfunctory investigation, would be worse than none. It would 
be an attempt to throw what ought to be the responsibility of the individual on 
the shoulders of the state, and would give a fictitious and unreal sense of se- 
curity to the investor, and might lead to grave abuses.” 
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into the soundness, good faith and prospects of a proposed forma- 
tion. 

The solution suggested is elaborated in the Consolidated Com- 
panies Act of 1908.4° The main feature is the prospectus, which 
must be signed by all persons named in it as directors or proposed 
directors, who are held responsible for losses sustained by investors 
in the event of material mis-statements. The prospectus must con- 
tain a complete statement of the plans and prospects of the com- 
pany, details as to the description and value of property proposed 
to be taken for shares; and the interest of the signers of the pros- 
pectus in such property; promotion expenses, copies of all con- 
tracts entered into or proposed to be entered into touching promo- 
tion, purchase of property, conduct of business. The prospectus 
must not contain any misrepresentation of any material fact, or 
any deceptive or misleading statement, or any ambiguous state- 
ment, which is not true in every sense in which it might reason- 
ably be understood. A prospectus is not required of private com- 
panies having no more than fifty members, which restricts the right 
to transfer shares, and does not invite the public to subscribe. The 
companies are also compelled to file annual reports, and must 
appoint auditors, whose reports are submitted to the stockholders 
at the annual meeting. 

The purpose of the act is not to regulate or supervise the action 
of directors of companies, but to afford the investing public a 
means of ascertaining the true inwardness of flotations and by 
means of annual statements and reports of directors and auditors 
to disclose to shareholders the condition of the company and the 
methods by which the affairs of the company are conducted. 

No attempt is made to advise the investor as to the quality of the 
securities. His protection lies in the fact that he can rely on the 
statements of the prospectus, and if that is a materially false state- 
ment, he has recourse on the promoters and directors who are 
responsible for it. 

The method of dealing with the problem in America has been 
very different, except in the case of banks and public utilities, from 
that of Europe. The incorporation laws of most states are liberal, 
permitting stock watering at every turn through permission to 
exchange stock for property; easy methods of expanding; com- 
mencing business before stock is paid up; greater latitude to officers 
and directors. The blue sky legislation begins at the other end 





2°08 Ed, VII, Ch. 69. 
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of the problem. With loose regulations as to organization, we have 
introduced strict regulation of sales. It may be said that it comes 
to the same thing as the English method. What is the difference 
as far as the investor is concerned, whether we have strict regula- 
tions, governing the launching of business enterprises, with 
no regulations on sales or easy methods of organization and 
strict regulations of sales of stock and securities which in effect 
require the company, if it is to obtain leave to market its secur- 
ities, to observe scrupulous care to keep down promotion expenses 
and to see to it that where property is exchanged for stock, it shall 
not be put in at an excessive valuation? 

The difference is fundamental. In one case you are requiring a 
straightforward and explicit public statement of all the factors 
that enter into the particular venture; in the other case, you are 
providing an administrative body to pass on the value of the secur- 
ities and give to the security a certain standing which otherwise it 
might not enjoy, since it operates in practice as a certification, even 
though elaborate measures may be adopted to prevent such a conclu- 
sion. 

It must be conceded that the adoption of the European method 
of solution is beset with many difficulties, under our dual system of 
government. The chief difficulty lies in the rivalry of the states 
in what has been styled unsocial legislation.“ 

As examples of such legislation may be noted the laws of the 
several states on matters of divorce, child labor, taxation, 
retaliatory insurance laws, and lastly and for our purposes the 
most important, incorporation laws. The revenues derived from 
corporations organized in a particular state are large and may be 
an important source of revenue, if the state holds out sufficient 
inducements in the way of control, amendment, payment of cap- 
ital and powers. To organize a large enterprise under the laws 
of the state where it proposes to do most of its business, has been 
the exception rather than the rule. If a state adopts strict laws 
governing corporate organization and control, it simply cuts off 
its revenue. In these days of mounting tax burdens, when all the 
states are looking for new sources of revenue, and various groups 
are seeking to shift the burden of taxation to other shoulders, the 
enactment of corporation law that will adequately protect in- 
vestors in its securities is not probable. 

The idea of regulating the sale of securities by legislation first 
took form in Kansas. The commissioner of banking in that state 





2 “State Laws, Survival of the Unfit,” 62 U. of Pa. L. Rev., 509. 
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started the practice of asking for reports from the banks of the 
state, as to the kind of investments made by depositors. An 
investigation of the securities invested in was made and warn- 
ings given by the commissioner. Through his efforts the first 
securities law was adopted by the Kansas Legislature in 1911.™ 
This act became the model for legislation in other states for what 
are popularly known as Blue Sky Laws. 

The Kansas law was given wide publicity, as a result of the 
amply demonstrated advertising talent of the Kansas Commis- 
sioner. Extravagant claims were made as to the enormous sums 
that were being saved the people of Kansas through its operation. 
The newspaper and magazine publicity no doubt frightened pro- 
moters and stock salesmen out of the state for the time at least.1* 

This legislation was instantly popular, and up to the present 
year, forty-one states’ have adopted some form of regulatory 





Ch. 133, Laws 1911. 

* Thomas Mulvey, “Certified Securities,” Annals of the American Academy of 
Political and Social Science, July, 1919; “Blue Sky Laws” (Thomas Mulvey) 
36 Can. L. Times, 37 (1916). 

% Ala. Laws of 1919, p. 946. Amended 1920. 

Ariz. Laws of 1912, ch. 69; Amd. Ch. 70, 112, Laws of 1919. 

Ark. Laws of 1915. Act No. 242. Amended 1917, Act 214, 

California. Laws of 1913, ch. 609; amended ch. 532, Laws of 1917; amd. ch. 
148, Laws of 1919. 

Florida. Ch, 6422, Laws of 1913; amd, ch. 6862, Laws of 19165. 

Georgia. 1917. 1920, repeals laws of 1917. 

Idaho. Ch. 117, Laws 1918. 

Illinois. Laws of 1917, superseded by Laws of 1919, Laws of 1921. 

Indiana. Ch. 26, Laws of 1920. 

Iowa. Ch. 149, Laws of 1915. repealing ch. 137, Laws of 1913; amend. 
ch. 189, Laws of 1921. 

Kansas. Ch. 133, Laws of 1911; superseded by ch. 141, Laws of 1913; 
superseded by ch. 164, Laws of 1915. 

Kentucky. Ch. 125, Laws of 1920. 

Louisiana. Act 40, Laws of 1912; repealed by Act 177, Laws of 1920. 

Maine. Ch. 209. Laws 1913; amended by ch. 232, Laws of 1915; ch. 
130, 161, Laws of 1919. 

Maryland. Ch. 552, Laws of 1920. 

Michigan. Act 143, Laws of 1913, repealed by No. 46, Laws of 1915. 

Minnesota. Ch. 429, Laws of 1917, amended by ch. 105, Laws of 1919. 

Massachusetts. Ch. 499, Laws of 1921. 

Mississippi. Ch. 97, Laws of 1916, amended by ch. 320, Laws of 1920. 

Missouri. Laws of 1913, p. 12. 

Montana. Ch. 85, Laws of 1913. 

Nebraska. Rev. St. Sec. 796. Anno. ch. 19. Laws of 1917 repealed by ch. 
190. Laws of 1919. 

New Hampshire. Ch. 202, Laws of 1917, amended by ch. 113, Laws of 1919. 

New Jersey. Ch. 234, pub. Laws 1920. 

New York. Ch. 649, Laws of 1921. 

North Carolina. Revised law, 1911, sec. 4805; ch. 156, P. I. 198, ch, 
121, P. L. 1919. 

North Dakota. Ch. 32, Civil Code 193, amend. ch. 91, Laws 1915 

Ohio. 1913. Amended 1914, 1917, 1919, 1921. 

Oklahoma. Laws of 1915, p. 77. 
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laws, mostly of the Kansas type. Bills are now pending in Con- 
gress for federal laws in the same field.5 Legislation of this type 
is strongly supported in Congress, and some law will be enacted 
in the near future limited to interstate commerce. 

The enactment of this type of legislation in so many jurisdic- 
tions in a little over ten years is in itself remarkable. Perhaps 
no less remarkable are the amendments to the acts. Most of the 
earlier acts have been amended not once, but many times; fre- 
quently the former acts are repealed entirely, and new ones 
adopted. Thus the Kansas act adopted in 1911 was superseded by 
the Act of 19131° and this act in turn superseded by the Act of 
1915.17 The Wisconsin Act adopted in 1913'* was amended in 
1915 and 1917'* superseded by a new and more elaborate act in 
1919, and amended in 1921,”4 the bulk of the new matter intro- 
duced by the last amendments being equal in volume to at least 
one-half of the act of 1919. 

Legislation in a new field is bound to be experimental and the 
frequent changes show that a workable and acceptable statute has 
not yet been evolved. Corporation law, and modern finance is 
complicated and technical to a degree, and when an additional 
piece of legislation of this type is enacted, it can not fail to add 
to its complications and technicalities. The result has been that 
much of the earlier legislation adopted hastily has proven unwork- 
able, and a revision has been found necessary. In some instances 
the new enactments have been due to the unconstitutional char- 
acter of the earlier acts. 





Oregon. Ch. 341, Laws of 19138, amended by ch. 324. L. 1915. 
Rhode Island. Laws of 1921. 
South Carolina. Act No. 160, Laws of 1915. 
South Dakota. Ch. 136, Laws of 1913; repealed by ch. 175, Laws of 1915; 
amended by ch. 310, Laws of 1919. 
Tennessee. Ch. 31, Laws of 1913. 
Texas. Ch, 32, Laws 1913. 
Utah. Ch. III, Laws of 1919, repealed by ch, 17, Laws 1919 (extra session). 
Vermont. Sec. 5451. Gen’l St. of 1917. 
Virginia. Ch. 499, Laws of 1916; ch. 359, L. of 1920. 
West Virginia. Ch. 15, Laws of 1913; repealed by ch. 18, Laws 1915. 
Wisconsin. Ch. 756. 1913, Ch. 507. 1915, Ch, 415. 1917. Ch. 674, 1919. 
Ch. 442, 1921. 
Wyoming Ch. 118, Laws of 1919. 
*H. R. No. 7215 (1921). H. R. No. 10598 (1922). 8. 1612 (1921). EZ 
R. No. 10102 (1922). 
%# Ch. 137, L. of 1913. 
37 Ch, 164, L. of 1915. 
4% Ch. 756, L. of 1913. 
%* Ch. 507, L. of 1915; Ch. 415. L. of 1917. 
*Ch. 674, L. of 1919. 
™Ch. 442, L. of 1921. 
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A typical blue sky law embodies the following features: (1) 
It forbids the sale of securities, except certain exempt classes, 
except upon conditions prescribed by it; (2) All dealers in 
securities must obtain a license to do business from the official 
charged with administering the law. In granting or refusing the 
license, the official or officials, usually a special commission for 
the purpose, must be furnished, if they require it, complete data 
on the applicant’s business, and class of securities to be dealt in; 
(3) Where a security to be offered is within the law, the commis- 
sion has wide powers. Detailed information as to the issuing com- 
pany, its character, powers, properties, stock issues, and busi- 
ness is required. Appraisals or audits may be required or an in- 
vestigation of the company’s affairs by the commissioner or his 
agents. If the commission is satisfied with the showing made, it 
may authorize a sale with or without conditions. (4) In many 
instances the commission classifies the securities as Class A or 
Class B, the latter being denominated speculative. (5) Penalties 
varying from a misdemeanor to a crime are inflicted for essential 
misrepresentations by brokers or corporate officials presenting the 
information required by the commission. 

The blue sky laws have been challenged on constitutional 
grounds. In Compton v. Allen”? the court held the Iowa statute un- 
constitutional on the ground that it placed an unconstitutional 
burden on interstate commerce, and denied to citizens of other 
states the privileges and immunities of citizens of Iowa. In Bacey 
v. Darst®* the act was held unconstitutional as depriving the plain- 
tiff of property without due process of law; denying the equal 
protection of the laws, and imposing restraints on interstate com- 
merce. 

The Michigan Statute of 1915 was held invalid in A. & N. Trans- 
portation Co. v. Doyle,** Halsey & Co. v. Merrick,* on the ground 
of imposing a burden on interstate commerce.”® 





2216 Fed. 482. 

%218 Fed. 482. 

™%A. & N. Transportation Co. v. Doyle, 210 Fed. 173. 

% 228 Fed. 805. 

%*A note in 27 Harv. L. Rev. 741, commenting on these decisions states that 
liberty to carry on business is protected by the Fourteenth Amendment and 
restrictions must be justified under the police power. Restrictions are proper 
if reasonably adopted to the securing of a recognized social interest. The 
public has a strong interest in the freedom of business and while it would be 
reasonable to require the licensing of sellers, the recording of securities sold, and 
the giving of complete data as to the condition of the company, and the nature 
of the security, the Michigan Statute goes beyond this, since it gives to the 
commission the right to refuse authority to sell, if it finds the sale would probably 
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The constitutionality of the Ohio, South Dakota and Michigan 
Statutes came before the United States Supreme Court in 1916.77 

The court held that the prevention of deception was within the 
competency of government and that the laws in question were 
aimed at a well recognized evil. To the argument that the power 
granted to the commissioner to grant or refuse permits depending 
on the good or bad business repute of the broker is arbitrary, 
and deprives of the equal protection of the laws the court stated 
that since the law is directed to a complex situation more latitude 
in an administrative officer is reasonable. Persons aggrieved by 
his action are given a means for review by the courts. The court 
also sustained the exemptions of certain securities on the ground 
that it constituted a reasonable classification for purposes of regu- 
lation. The legislature need not cover the whole field of possible 
regulation in order to justify regulation. On the ground that the 
acts interfered with interstate commerce, the court held since the 
transportation of unlisted securities is not prohibited but merely 
their sale within the jurisdiction, the act does not infringe. The 
decision makes it clear that this type of law is not objectionable to 
the federal constitution. The opinion is not satisfactory from the 
point of view of the attorney seeking to advise his client, what 
he can or can not do under the law, since the court avoided most 
of the particular points of counsel.”8 

The Wisconsin Act”® is much more liberal in exempting secur- 
ities than the laws of other states. The first enactments were 
rather narrow in their exemptions, but later amendments have 
widened their scope everywhere. There is naturally a steady 
pressure on the legislature for exemptions, particularly by local 
enterprises and brokers. 

This pressure has borne fruit in Wisconsin as elsewhere. Nine 
classes of securities were exempt under the original act in this 
state.*° 

The Act of 1919*! amended by the Act of 1921°? increased the 
classes to sixteen, as well as enlarging the scope of particular 





result in a loss to the purchaser. It would seem to be an improper delegation 
of legislative power also. 
It is also stated that stocks and bonds are analogous to chattels, and proper 

subjects of interstate commerce. 

* Hall v. Geiger, Jones Co., 242 U. S. 539; Caldwell v. Sioux Falls Stock Yards 
Co., 242 U. S. 559; Merrick v. Halsey ¢ Co., 242 U. S. 568. 

%See opinion of Reed & McCook, Reed & Washburn’s, Blue Sky Laws, 255a 
(1917). 
1753-48 to 1753-49, Wis. St. 
* Laws of 1913, Ch. 756. Sec. 1758-4 a to i. 
"Ch. 674, L. of 1919. 
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classes. Most of the extensions have been in the interest of local 
enterprises, particularly the new land mortgage associations* 
and cooperative enterprises.™ 

The bulk of the securities exempted under the statutes are either 
those of the government and its political subdivisions, and public 
serviee companies whose affairs are controlled by a railway com- 
mission or similar bodies and banks, trust companies, controlled 
by the bank commissioner. 

In the original act, securities of domestic corporations whose 
authorized capital stock added to its other outstanding securities 
did not exceed $25,000 were exempt.** 

In 1921** this was amended by striking out the monetary limit 
and substituting therefor a provision making the stock exempt. 
if the total number of holders of all the stock when issued did not 
exceed twenty-five in number. The same provision is made as to 
its debt securities. The purpose of the change is not clear. If the 
purpose is to exempt small companies, the original provision 
would seem preferable, although not difficult to evade. If the 
purpose is to exclude the class of companies exempt from filing 
a prospectus under the English act,®” and known as private com- 
panies which place restrictions on the transfer of shares and do 
not offer them to the public, the act should be so phrased to make 
that clear; a limitation on the amount of capital or the number 
of shareholders is an awkward way of expressing the desired idea. 

The Wisconsin statute** divides the securities within the act 
into two classes; A, securities based on established income, and 
B, securities based upon prospective income. Class A comprises 
any going business showing income in excess of interest charges 
on the security to an excess fixed by the statute and in the case of 
common stock an income above a fixed per cent. Other class A 
securities are those secured by liens or mortgages or deeds of trust, 
where the obligations do not exceed 60 per cent of the fair market 
value of the property pledged or mortgaged, and 50 per cent where 
the obligation is secured by a lien on vessels. 

The securities of all enterprises that are being newly launched 
are classified as speculative regardless of the prospects of the 
company. 
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This provision is of doubtful value and may result in great in- 
justice to the company affected. Any new undertaking is specula- 
tive in the sense that there is no basis in past earnings on which 
to estimate its income. A resort to past income, as a basis of 
estimating future profits is a familiar practice in civil suits to 
determine prospective damages, and in the absence of evidence of 
other factors, influencing the estimate, it is fair enough. The fact 
that a business has shown a profit in the past is certainly not con- 
clusive in forming a business judgment. General business condi- 
tions; the demand for the company’s product; the probability of 
continued demand as affected by the competition of other com- 
panies manufacturing the same or similar products, the existence 
of substitutes for the product; and where the product is manufac- 
tured under a patent, the life of the patent, are some of the many 
factors that would be considered by a business man in investigat- 
ing a business with the purpose of investment. Any reputable 
bond house in considering the underwriting or purchase of secur- 
ities of a going concern will require expert reports on all these 
factors as well as information as to past earnings. To lump all 
new enterprises under class B without regard to the facts regarded 
as vital in forming a business judgment is unsound. Most of the 
blue sky laws do not attempt such a classification. 

Brokers and other dealers including selling agents of brokerage 
houses are required to have a permit from the commission before 
they can sell securities that are within the act.®® 

The law requires very full statement as to the personal business 
history and plan of carrying on business of the individual corpora- 
tion or firm seeking a permit. The commission in addition is given 
full power to require such other information as they deem desir- 
able to enable them to determine whether or not a permit should 
be issued. ‘‘If the commission shall be satisfied of the good busi- 
mess reputation of the applicant and of its officers or members, 
if any, and that the general business methods of the applicant are 
fair and equitable upon payment of the fee as hereinafter pro- 
vided, the commission shall issue a certificate,’’ etc.*° 

The certificate is good for one year, but may be revoked by the 
commission if any false representations are made in the appli- 
cation, or in sales of securities to customers, or the broker has 
concealed any essential facts from the purchaser of securities. 
The power to sell any particular security may be revoked if it be 
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found that any provisions of the act are violated in the sale, or that 
further sales will ‘‘in the opinion of the commission be unlawful, 
unfair, unjust or inequitable or work a fraud upon the purchaser 
thereof.’’ 

The certificate is likewise suspended if the holder is a corpora- 
tion or other form of association, and makes a change in its 
articles, by-laws, methods of doing business or contracts, without 
obtaining the approval of the commission to such changes.“ 

Brokers and their agents are held to a very strict accountability. 
False statements which the dealer makes in applications for the 
sale of securities, or where he sells securities, which he knows vio- 
late provisions of the act, make him liable to a penalty of imprison- 
ment in the state prison not exceeding five years or in a county 
jail not exceeding one year, or by a fine not exceeding $5,000 or 
by both such fine and imprisonment.*? 

The penalty may be incurred without actual knowledge of the 
falsity of the statement, if ‘‘by reason of his office, position, or 
occupation he should know its falsity.’’ 

The provision requiring the licensing of dealers is one of the 
most effective provisions of the act, and is generally approved as 
calculated to eliminate itinerant and irresponsible agents, the 
medium through which fraudulent securities are most commonly 
marketed. The licensing method of control is also familiar and 
well established. 

The sweeping powers of the commission in granting and revok- 
ing permits and the severe penalties imposed for mis-statements 
that may be inadvertent makes the position of the broker an un- 
enviable one. The objection lies in the vagueness of the statute. 
What, for example, are the standards for judging ‘‘good business 
reputation,’’ not only of the corporation or firm, but its members? 

By what standard is the commission to determine whether or 
not ‘‘the business methods of the applicant are fair and equit- 


able’’? Yet the commission is to apply this test in determining 
whether or not the certificate shall issue. Suppose the applicant 


is refused, and he appeals to the court for an order directing 
the commission to grant him a certificate? The words ‘‘fair and 
equitable’’ are not technical terms. By Sec. 1753-6 (2) the reports 
and findings of the commission are made prima facie evidence 
of the facts therein stated. The finding that business conduct is 
not fair and equitable is not a finding of fact; it is rather a char- 
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acterization of business practices. What is to be regarded as fair 
and equitable is not a moral question, but a legal one. What is 
fair between parties dealing at arms length may not be fair in 
dealings between persons standing in a fiduciary relation. Will 
the court order a permit to issue, if the applicant has observed the 
standards usual in business, or conducts his business on a plan 
regarded as permissible by business usage in his particular call- 
ing; or will it refuse the order on the ground that the commis- 
sion’s judgment will stand unless it sets up an unreasonable 
standard of conduct? 

It is quite likely the courts will take the latter view and sus- 
tain the commission, if we can judge from their decisions in other 
situations where commission rulings have been in question. The 
consequence is that the commission becomes an arbiter of busi- 
ness, and determines its methods. This is a wide departure from 
the common law, where the only limitations on the activities of 
business were fraud and the violation of penal statutes. 

To give the commission authority to set up standards of busi- 
ness conduct, would seem to be a case of the unconstitutional 
delegation of legislative power.** 

An application** to the commission for permission to sell a secur- 
ity must be accompanied by a very detailed statement of assets 
and liabilities with an explanation of each item; the income 
account, if a going business; a copy of the security proposed to be 
offered, a copy of the prospectus, or other advertising matter pro- 
posed to be used in marketing the security; an appraisal of the 
property by a competent person accompanied by a statement of 
his experience and qualifications; and all the facts on which the 
appraisal is based; the amount and nature of the purchase price 
of securities issued for patents, copyrights, trademarks, trade 
processes, good will, promotion fees and intangible assets; copies 
of the articles of association of the corporation, partnership, or 
other form of association applying for a permit. In addition, the 
commission may make a detailed examination or audit of the affairs 
of the applicant at the latter’s expense. 

After examining the evidence, a permit may be granted*® ‘‘if it 
appears to the commission that the proposed plan of business of 
the company issuing the securities is not unlawful, unfair, unjust 
or inequitable, and that the company intends to fairly and honestly 
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transact its business and that the securities which it is proposed 
to issue or sell and the methods to be used in the issue or sale of 
the securities, are not such as will work a fraud on the purchaser.’’ 

The commission shall issue a written permit ‘‘in such form as 
may be prescribed by the commission, authorizing the sale of such 
securities as therein provided in such amounts and for such con- 
siderations, and upon such. terms and conditions as the commis- 
sion may in said permit provide. 

‘The commission may impose such conditions as may be deemed 
mecessary to the issuance and sale of such securities.’’ 

The information required under this section suggests the pros- 
pectus provisions of the English companies act,** although it 
is not as complete, the English act requiring full disclosures as 
to interest of officers and stockholders in property proposed to be 
purchased by the company. The vagueness of standards to be 
applied in determining whether or not a permit shall issue com- 
mented on earlier in this article in discussing the dealer’s license, 
is also evident in the above quotations from the act. In addition 
to ‘‘unfair and inequitable,’’ we have ‘‘unjust and unlawful.’’ 

The power granted the commission to issue the permit upon 
such terms and conditions as they see fit would also seem to be 
of doubtful constitutionality, unless it be construed to be limited 
to conditions indicated in the act itself. Can the commission 
require a certain proportion to be observed between the amount of 
common and preferred stock, and of bonds? Can it insist on the 
establishment of a sinking fund and limit the amount of dividends? 
If so, the commission is exercising business judgment for which 
it is presumably less competent than business men themselves. It 
is clearly not in the public interest while the present economic 
system prevails, that business initiative and enterprise be ham- 
pered by the orders of a public official, who is imposing his 
judgment of proper business organization upon men who are pro- 
jecting the enterprise, and have invested their funds on the faith 
of the soundness of their own plans. The primary and only justi- 
fiable basis of restrictive laws is to protect the public against 
fraud, or to enforce an economic policy in the general public 
interest and does not extend to the regulation of the conduct of an 
honest enterprise. 

Precautions are taken to prevent the approval of the commis- 
sion to issue, being taken by the public as a certification of the 





“Supra Note 10. 














8 








WATERED STOCK AND BLUE SKY LEGISLATION 





101 


soundness of the investment. Written contracts for the sale of 
securities must be made with the purchaser in accordance with a 
form set out in the statute*? in which it must be stated ‘‘this 
permit is not to be deemed a recommendation.’’ If the security 
passed is in class B ‘‘there shall be added in prominent type, this 
is a speculative venture.’’ It must also include a statement of 
amount of proceeds to be used for promotion and organization 
expenses, which amounts must be approved by the commission. 
All advertising matter must be submitted to the commission before 
publication. In spite of these precautions, the fact that the com- 
mission has approved the sale will carry weight as a selling prop- 
osition and the provision that the contract shall designate class B 
securities as speculative will be an inducement to purchase with 
certain classes of investors. 

Legislation of this type is still an experiment. The Wisconsin 
act, while severe is comprehensive and fairly clear. No dealer can 
feel secure until the commission and the courts have worked out its 
limitations. ? 

This much is clear, that if the commission examines with care 
the mass of detailed information required by the law in the process 
of putting through a security, the issuing of certificates will be 
extremely slow. With the present facilities for handling such 
matters by the commission either that will be the case, or the com- 
mission will issue permits without detailed examination, if its 
rules as to the form of application are observed and the case 
appears to present only routine features. Either result will be 
bad, the first often entailing serious business losses, and the second 
failing to afford the protection which the act is supposed to give. 
The very broad delegation of power to make regulations and 
impose conditions is objectionable from a constitutional stand- 
point, and also as a matter of policy, since it makes it difficult 
for the seller to determine what he can or must do to avoid liability. 

The right to appear to the courts is open, but even if successful, 
the fact that there has been a controversy will seriously affect the 
salability of the security in question. With the present attitude 
of the courts toward the findings of commissions, the chances of 
overthrowing the judgment of the commission are remote. 

To many lawyers the granting of such sweeping powers to 
administrative bodies is disquieting. The courts are restrained 
from extreme action by the publicity of their hearings and the 
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necessity of setting out the reasons for their action in their deci- 
sions. The courts sit as impartial judges of the controversies be- 
fore them. Commissions through their own agencies collect the 
evidence on which they act, which evidence is not given in public, 
or subject to the scrutiny of adverse examination. 

The fact that commissioners have not as a rule acted arbitrarily, 
is not a good reason for giving them practically arbitrary powers. 

The operation of blue sky laws has not been satisfactory as the 
testimony at the hearings on the proposed national blue sky laws 
seem to show. 

It may be we will discover as the result of our experience under 
the present laws that we have approached this whole problem from 
the wrong end, and will conclude that the public interest is best 
served by remodeling our laws as to the organization of corpora- 
tions. Instead of setting up an official body to scrutinize securities 
already issued, we will meet the evil at its source, refuse corporate 
powers, except to those who are willing to make the fullest dis- 
closure of their plans and contracts, actual or proposed, in a form 
available to the public, who are willing and able to pay in their 
authorized capital, and submit to restrictions on the powers of 
directors and officers; who will through the medium of periodic 
reports keep their stockholders and the public advised as to their 
financial standing. These are the methods pursued by the great 
commercial nations of Europe in dealing with the problem and 
also by the legislation in most states in the case of public service 
companies, banks, and insurance companies. The investor will 
be protected in his reliance on the statements of promoters and 
business will be relieved of an unnecessary burden. 

H. S. Ricwarps. 
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WOMEN’S RIGHTS BY BLANKET LEGISLATION 


Does the end justify the means? Does it when the end sought is 
the attainment of women’s rights and when the means used is a 
blanket bill? 

The Wisconsin Women’s Rights Law (Chap. 529, Laws of 1921) 
provides: 

Women shall have the same rights and privileges under the law as men in 
the exercise of suffrage, freedom of contract, choice of residence for voting 
purposes, jury service, holding office, holding and conveying property, care and 
custody of children, and in all other respects. The various courts, executive 
and administrative officers shall construe the statutes where the masculine 
gender is used to include the feminine gender unless such construction will 
deny to females the special protection and privileges which they now enjoy 
for the general welfare. The courts, executive and administrative officers shall 
make all necessary rules and provisions to carry out the intent and purpose of 
this statute. 


Section 2. Any woman drawn to serve as a juror upon her request to the 
presiding judge or magistrate, before the commencement of the trial or hear- 
ing, shall be excused from the panel or venire. 


Some fear that a certain type of blanket law granting women 
equal rights may supersede and invalidate protective legislation for 
women workers. The Wisconsin law specifically guards against 
this danger. No one seems to question the fact that the Wisconsin 
court would hold all existing protective labor legislation for women 
as ‘‘special protection’’ in the interest of ‘‘the general welfare.’’ 
As a matter of fact, no one at the hearings or on the floor of either 
house raised this objection to it. 

Some opposed the Wisconsin bill because they were opposed to 
jury duty for women, or because they felt that freedom of contract 
would not work in the interest of women, or because they objected 
to some other policy which they thought this bill, if passed, would 
inaugurate. 

But aside from the actual content of this particular bill there is 
a fundamental objection to all bills of this sort, including the Wis- 
consin law, which did not receive sufficient consideration at the 
hands of Wisconsin legislators, and which deserves to be discussed 
thoroughly before any state decides to follow in the footsteps of 
Wisconsin. 
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Wisconsin finds herself in the anomalous position of being her- 
alded as a leader in legislation waich in its form violates one of the 
most important principles for which the Wisconsin Legislative 
Reference Library, through the late Dr. Charles McCarthy and his 
assistants has fought vigorously for the last twenty years, and 
which the bill drafting department, under his leadership, has done 
all in its power to fix firmly in our legislative habits. This is the 
principle that the legislature shall always express itself so clearly 
that there can be little doubt in the minds of the people and of the 
courts as to the intent of the law. 

The Wisconsin Women’s Rights Law is one of the most flagrant 
offenses on record against this principle. In the first place, it 
amends, presumably, many sections of the statutes. No one knows 
how many. It does not indicate specifically, by number, what these 
sections are. A recent attempt at a friendly summary of the law 
unconsciously gave away the whole case by the constant use of the 
word ‘‘probably’’ in enumerating its provisions. ‘‘Probably the 
law does this. Probably the law does that.’’ As a matter of fact, 
no one knows what its provisions really are. Even those who were 
responsible for the introduction of the bill could only give vague 
and superficial advice as to what it would accomplish except a few 
definite ends which they desired, such as extending jury duty to 
women, giving married women control over their residence, and a 
few others which they assumed that the courts would see as they 
saw them. The committee which introduced the bill did not know; 
those who spoke for and those who spoke against it at the public 
hearings did not know; those who voted on it did not and could 
not know ; those who have to live under it do not know. Only as 
the Supreme Court of the state passes on its meaning in one case 
after another shall we know what the law does and what it does 
not do. 

The failure of the legislature to specify the sections to be 
amended is not the only reason for the uncertainty as to its mean- 
ing. The first part of the law provides for equal rights and lists 
some of the matters to which it is to apply. A later clause, not 
attached to the first one, but to another provision, that the word 
‘*he’’ shall be interpreted to include the female sex as well as the 
male, lays down the general principle that this interpretation shall 
be made only when it is in the interest of the general welfare. 
Some, including the sponsors for the bill, claim that this principle 
was intended to apply to the first as well as to the second clause. 
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Thus the legislature in effect says: ‘‘There are a lot of laws (we 
don’t know what they are and haven’t the time to look them up), 
which discriminate against women. Some of these and the deci- 
sions interpreting and applying them may be necessary in order to 
protect women. They may thus be in the interest of the general 
welfare. (We don’t know which ones belong to this class, and we 
can’t stop to investigate.) All we want to do here is to establish 
the principle that the arbitrarily discriminatory laws are repealed 
and the reasonably discriminatory laws preserved. The courts can 
decide which laws belong to the one class and which laws belong to 
the other class.’’ 

Certainly a surprising proceeding! Just at a time when liberal 
groups throughout the country are renewing most vigorously their 
protests against the judicial overriding of the legislative will, espe- 
cially on the question as to what the public welfare demands, a re- 
putedly liberal group of women asks a legislature to surrender to 
the courts absolutely its power to determine what differences be- 
tween the legal status of men and women are needed in the public 
interest! While others demand that the courts be required to 
accept the legislative judgment on a question of this sort or that 
the legislative body be empowered to overrule the decisions of the 
courts, the women who desired this law, distrusting the legislature, 
put their entire confidence in the courts; and succeeded in getting 
the legislators to abrogate, in favor of the courts, their own rights 
in this case! 

In effect, the legislators said to the judges: ‘‘We are going to 
shut up shop and go home. The women don’t trust us to decide 
what is good for them. They want you to do it instead. Anyway, 
we are in a hurry and can’t afford to waste our time discussing 
women’s rights. Go ahead and fix it up to suit yourselves.’’ 

Did the women who worked for this law get what they wanted? 
They think they did, but they do not know. And it will be many 
years, perhaps, before the courts decide cases bearing upon all the 
sections which might be amended under the law. But they were 
too impatient to let the legislature study it section by section, and 
they were not willing to give the time and energy to work it out 
themselves and to win the legislature to their way of thinking. 

Perhaps the women established a good precedent. Perhaps we 
could do away entirely with legislation by our large and cumber- 
some law-making bodies and substitute legislation by courts. The 
courts could make the law as they go along simply by studying pre- 
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vious decisions on similar cases and modifying the new decision as 
much as needed to fit the new case. Perhaps we might get more 
substantial justice if the courts were not bound by any statutes and 
the common law were the sole law of the land! 

But most people are not yet willing to trust the courts to legislate 
for them. Most people prefer the degree of certainty which comes 
from statute law to the degree of uncertainty which would arise if 
no one knew what the law required until he went into the courts to 
find out. The more civilized we grow, the more we become inter- 
ested in the future. We want to know how to plan our business and 
family affairs so as to provide for the future. We do not want to 
drift always. Occasionally plans must be made. Subjects must be 
studied as a whole. There must be organization. 

Can the courts do this planning? Can they, when a case comes 
before them, foresee the possible application of all possible deci- 
sions and select the one which will result in the greatest justice to 
all? Can they thus in the long run, for example, define ‘‘ public 
welfare’’ without the guidance and assistance of legislators? 

From one angle it would appear that they might. They have a 
longer tenure, as a rule, and a better opportunity to watch closely 
the development of principles of government. But in another 
way they are handicapped. They are out of touch with the popular 
will and the popular opinion. They miss the benefits of free dis- 
cussion. The judge of the lower court, sitting alone with no one to 
consult, carefully excluding this and that from the evidence lest 
the upper court find him remiss, but an autocrat in his own domain, 
unapproachable except through the formal medium of briefs and 
the doubtful opportunity of the witness chair, presiding over a 
court crowded with cases, is not in the best position to make law 
for the state. 

The judges of the state supreme court are little better off except 
that they are seven instead of one. They, too, are cut off from 
public opinion that would be valuable. They are not supposed to 
discuss the case with outsiders, to attend public discussions upon it, 
even to read newspaper articles commenting upon it. 

Their information is supposed to be limited to the oral and writ- 
ten presentation of the opposing attorneys. Sometimes these attor- 
neys, in preparing their case, have the benefit of what they conceive 
to be the legislative intent. In the case of the Women’s Rights Bill 
the legislative intent was apparently to leave the difficult decisions 
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of policy to the courts. The court, in looking for help to the leg- 
islative intent, would find itself going around in a circle. 

The legislative process, on the other hand, is entirely different. 
Exposure to public opinion and to information is its essence. The 
public or any part of it is free to petition the lawmakers or to seek 
to influence them through individual letters or telegrams. The leg- 
islator can go where he pleases, listen to all the discussion he likes, 
read every newspaper comment about himself and pending meas- 
ures. He goes further than that. He invites the public to come 
into the legislature itself and give the legislature the benefit of 
public opinion and public experience. Every bill introduced goes 
to a committee of legislators which holds public hearings and listens 
to arguments and alleged facts on all sides of the question. The 
committee members then discuss it among themselves, and make a 
recommendation to their house. The house then has an oppor- 
tunity to discuss it. Whatever passes one house suffers the same 
exposure to the public and to the law-makers of the other house. 

In many states legislators now have additional and really scien- 
tific aid in getting the facts. Legislative Reference Bureaus, as in 
Wisconsin, are ready to collect all the information available on any 
subject up for legislation. 

But even with all the machinery for letting in the light, for 
focusing public opinion, and even with trained assistance in getting 
at the facts, the legislature sometimes finds it impossible to handle 
a given subject. It may be that the subject is so complicated and 
technical that the legislators (one hundred and thirty-three of them 
in Wisconsin) do not feel like taking the time to unravel it. It may 
be that the legislature feels that a smaller body, or a body with 
more specialized information and ability could do the work better. 
In either case, the legislature is free to appoint and compensate a 
special committee, either of its own members or of non-members, 
to study and make recommendations on the needed legislation, 
either during the existing session, or during the legislative interim. 
It may be that the subject is of such a nature, as in the case of 
regulation of hours of labor and wages for women and minors, as 
to require continuous readjustment as well as continuous super- 
vision on the part of an administrative body. In that case a per- 
manent commission can be appointed to administer the law and to 
determine as different situations arise rulings in accordance with 
the general principles outlined by the legislature. 

The transfer from the legislature to a temporary commission of 
the burden of determining which distinctions between men and 
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women under our law and decisions are arbitrary discriminations 
and which are in the interest of the general welfare would have 
been an entirely different matter from the transfer of this burden 
to the courts. Transfer from the legislature to the courts is a 
transfer to a body which is less open to adequate general informa- 
tion and the processes of which are less flexible than that of the leg- 
islature itself. Transfer to investigating or administrative com- 
missions is a transfer to a body more open to information and 
more flexible in its processes. 

We are not seeking here either to attack or defend the courts or 
to set up the righteousness of legislative bodies against the un- 
righteousness of the judiciary. This whole question is not a matter 
of righteousness or unrighteousness. It is a mechanical rather than 
a moral matter. The real question is, which department of govern- 
ment offers the better machinery for determining which legislative 
measures affecting women are merely discriminatory and which are 
founded on reason and the demands of the general welfare. 

It is a popular thing to attack the courts when they reverse the 
legislative judgment on any question of general welfare. But what 
kind of a situation shall we have if the legislature simply sur- 
renders to the courts from the beginning its whole task of deter- 
mining what is or is not in the interest of the public? Where shall 
we end if the people, inspired with a sentimental enthusiasm for 
certain legislative content, ignore entirely the question of proper 
form and safe methods? 

Although there is much criticism of the courts, there is little in- 
terest in practical substitutes for the work which the courts do, 
and little protest when the legislature sends up to the courts 
laws badly constructed, self-contradictory and depending for en- 
forcement upon weak or impossible administrative machinery 
or when legislative duties are piled upon the courts as this law 
does. Yet one of the most effective ways of preventing ‘‘usur- 
pation’’ of power by the courts is for the legislators to do their 
own work themselves and do it thoroughly. They must have 
draftsmen who can and will draft bills that are as clear as human 
efforts can make them. They should, on important matters such 
as this law, have unmistakable evidence of their intention for 
future use by the courts. 

Even after the legislature has discharged its rightful obligation 
the courts have an important function to perform. In making the 
application of the law to the individual case they are fortunate if 
the law in question embodies a policy clear, well outlined and care- 
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fully considered by a legislature in possession of facts which the 
court has no time or opportunity to obtain. To throw upon the 
courts generally the burden of making first-hand investigations 
would necessitate the revamping of our whole machinery of gov- 
ernment. 

Women are playing with a double-edged sword when they seek to 
obtain from the legislature by an indefinite statement and by re- 
liance upon the court for construction in accordance with their 
own desires, measures which they fear the legislature would not 
grant if they were expressed item by item. Blanket legislation, 
which by its very vagueness, its wholesale character, momentarily 
avoids opposition and accomplishes purposes which could not be 
accomplished if the legislators saw in black and white the policies 
for which they were voting, represents exactly the same principle 
as the vicious ‘‘joker’’ and the ‘‘rider’’ which have been so much 
condemned by those who desire progressive legislation. 

We have prided ourselves in Wisconsin on our reputation for 
open dealing and fairness in cur legislative methods. We find here 
little of the cheap political trickery of which some states complain. 
Every bill receives a public hearing. Bills do not disappear in 
committees. They are all reported out on the floor and an oppor- 
tunity is given there for discussion. Years of watchfulness and 
genuine effort have been rewarded by the victory of comparative 
order and decency over chicanery. 

Is not our reputation for fighting in the open for the things we 
want worth cherishing? Even though it may take us longer to 
realize our aspirations, though it may mean greater expenditure of 
time and effort, the open road may prove the better. We put our- 
selves in an awkward position in adopting tactics against which 
we have protested when others have used them. 

Those who were responsible for the Wisconsin law could do a 
real service for the cause of honest legislation if instead of holding 
up the Wisconsin law as a model to the rest of the country they 
would accept it merely as a temporary makeshift, and seek to rem- 
edy its defects as soon as possible by the substitution of such spe- 
cific amendments of the statutes as careful investigations show to 


be desirable. 
JENNIE McMuuuin TURNER. 
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NOTES ON RECENT CASES 


DaMAGES—MENTAL ANGUISH IN TELEGRAPH CasEs—In Morris v. Western 
O. Teleg. Co., 216 Pac. 580 (Ariz.) the facts were these: The telegraph com- 
pany with full knowledge on its part of the destitute condition of the plaintiff, 
for three days negligently failed to deliver to him a sum of money wired to 
him by his agent. The plaintiff was forced to sleep on the ground without 
shelter, to beg alms, and suffer hunger, embarrassment, and mental anguish. 
Because of his exposure the plaintiff contracted rheumatism and also suffered 
the loss of hearing of one ear. The court held that recovery for all the physical 
injury, plus physical and mental pain suffered as a consequence of the physical 
injury were compensable, but that no damages were recoverable for the humil- 
iation suffered in being forced to beg alms, holding without argument, ‘‘the 
item of humiliation as a species of purely mental suffering unrelated to any 
physical injury’’ should be excluded as an element of damages. 

Whether mental anguish, entirely unrelated to physical suffering or pe- 
euniary loss is compensable, has been a fruitful field of judicial discord since 
the first adjudication of the affirmative of the question in So Relle v. Teleg. 
Co., 55 Texas 308, 40 Am. Rep. 805. Under the common law, as derived from 
England, no recovery for mental suffering, standing alone, was permitted. 
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Lynch v. Knight, 2 H. L. Cas. 577; Hobbs v. Railroad Co., L. R. 10 Q. B. 122. 
This is the rule today in American courts in all ordinary actions either ex con- 
tractu or ex delicto. Cole v. Gray, 70 Kan. 705. But in telegraph cases, where 
from the nature of the message or where from facts disclosed by the sender of 
the message, the company has information to the effect that delay or non- 
delivery will seriously injure the feelings of the addressee or the sender, then, it 
has been held, by the minority of American courts, such injury being the proxi- 
mate result of the company’s negligence, the mental anguish alone is sufficient 
to give the plaintiff compensatory damages. So Relle v. Teleg. Co., supra; 
Mentzer v. Western U. Teleg. Co., 93 Iowa 752, 62 N. W. 1, 57 Am. St. Rep. 
294, 26 L. R. A. 72; Postal Teleg. Cable Co. v. Terrell, 124 Ky. 822, 100 8. W. 
292, 14 L. R. A. (NS) 927, and note; Western U. Teleg. Co. v. Henderson, 
89 Ala. 510, 7 So. 419, 18 Am. St. Rep. 148. 

On the other side stand the decisions of the majority refusing recovery for 
mental anguish when no physical or pecuniary damage has been suffered. 
Western U. Teleg. Co. v. Chouteau, 28 Okla. 664, 115 Pac. 879, Ann. Cas. 1912 
1D. 824 and note, 49 L. R. A. (NS) 206 and note; Summerfield v. Western U. 
Teleg. Co., 87 Wis. 1, 41 Am. St. Rep. 17, 57 N. W. 973. 


The doctrine of the minority has been adopted by statute in Arkansas, South 
Carolina, and Wisconsin. The Wisconsin statute, Sec. 1778 (5), allows a maxi- 
mum recovery of five hundred dollars for mental anguish, resulting from neg- 
ligence in handling of telegrams. This statute has been held to be constitu- 
tional in Nitka v. Western U. Teleg. Co., 149 Wis. 106, 135 N. W. 492, Ann. 
Cas. 1913 C 863 and note, 49 L. R. A. (NS) 337 and note p. 337. But such 
statute is inoperative with respect to interstate messages, Western U. Teleg. Co. 
v. Brown, 234 U. 8. 542, 34 Sup. Ct. 955, 55 L. Ed. 1457. 

The theory upon which the minority courts permit recovery varies. Gener- 
ally, it may be stated, the courts hold, that since the wrongful act of the tele- 
graph company causes suffering the law should provide a remedy for the 
wrong. To permit the company to merely repay the consideration or toll paid 
for transmitting the message is to give a legal sanction to an admitted wrong. 
Thus, logically, the company may with impunity refuse the message from the 
sender without redress for the party injured in his feelings by such refusal. 
Wadsworth v. Western U. Teleg. Co., 86 Tenn. 695, 6 Am. St. Rep. 864, 8 
S. W. 574; Battle v. Western U. Teleg. Co., 151 N. C. 629, 66 S. E. 661; So 
Relle v. Western U. Teleg. Co., supra; Western U. Teleg. Co. v. Odom, 21 Tex. 
Civ. App. 537, 52 8. W. 632. 

A second argument advanced in favor of the mental anguish doctrine is that 
since telegraph companies are quasi-public corporations receiving franchises 
from the public, exercising extraordinary powers, and receiving large profits 
from the type of messages productive of mental anguish, if negligently de- 
layed or non-delivered, then public policy demands recovery notwithstanding 
the absence of physical or financial loss. Green v. Western U. Teleg. Co., 136 
N. C. 489, 67 L. RB. A. 985, 103 Am. St. Rep. 955, 49 8. E. 165, 1 Ann. Cas. 349. 

A third argument advanced by the minority courts is that of analogy. It is 
argued that in actions for breach of promise to marry, seduction, libel, slander, 
assault without contact, malicious prosecution, false arrest, criminal conversa- 
tion, and unlawful ejectment from the vehicle of a common carrier, the com- 
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mon law by legal fiction assumed bodily or financial injury to the plaintiff 
when in most such cases no actual damage of that nature was suffered and, 
therefore, in fact, allowed recovery solely for the mental anguish suffered. If 
at common law in that class of cases in fact, but not in theory, mental anguish 
was compensable, then by analogy compensable damages should also be al- 
lowed for mental anguish in telegraph cases where no such legal fiction of 
physical injury or financial loss can be injected. In other words, the minority 
hold that at common law mental anguish was compensable because the legal 
fiction of actual physical or financial injury should be disregarded as a bit of 
judicial by-play. Therefore, it is held, no violation of common law principles 
results if at this late day mental anguish in telegraph cases be held a ground 
for compensatory damages. Bryan v. Western U. Teleg. Co., 133 N. C. 603, 45 
8. E. 938. 

The majority of courts reject the above doctrines, principally for these rea- 
sons: (1) The common law knows of no such doctrine as compensable damages 
for mental anguish standing alone. Western U. Teleg. Co., v. Ferguson, 157 
Ind. 64, 54 L. R. A. 846, 60 N. E. 674; Francis v. Western Union Teleg. Co., 58 
Minn. 252, 25 L. R. A. 406, 49 Am. St. Rep. 507, 59 N. W. 1078. (2) Measur- 
ing the damages presents great difficulty. Francis v. Western U. Teleg. Co. 
supra; McBride v. Sunset Telephone Co., 96 Fed. 81. Thus, in Davis v. West- 
ern U. Teleg. Co., 46 W. Va. 48, 32 8S. E. 1026, the court says: ‘‘ Anxiety of 
mind and mental torture are too refined and vague in their nature to be subject 
te pecuniary compensation in damages, except where, in cases of personal in- 
juries, they are so inseparably connected with the physical pain that they can- 
not be distinguished from it, and are therefore considered a part of it.’’ 
(3) The analogy to actions for breach of promise, seduction, etc., is not true. 
In all those situations the right to recovery for mental anguish is an element 
of special damages hung on the ‘‘ peg’’ provided by the actual damage the law 
by fiction or by implication holds must necessarily follow the wrong done by the 
defendant. Thus in seduction cases unless the plaintiff can make out a cause 
of action arising from loss of service due to the wrong done the daughter there 
can be no recovery for the mental suffering no matter how acute. Western U. 
Teleg. Co. v. Rogers, 68 Miss. 748, 13 L. R. A. 859, 24 Am. St. Rep. 300, 9 So. 
823; Chapman v. Western U. Teleg. Co., 88 Ga. 763, 17 L. R. A. 430, 30 Am. 
St. Rep. 183, 15 8S. E. 901; Connell v. Western U. Teleg. Co., 116 Mo. 34, 20 
L. R. A. 172, 30 Am. St. Rep. 575, 22 S. W. 345. (4) The right to recovery 
will open the door to intolerable litigation. Francis v. Western U. Teleg. Co., 
supra. (5) The application of the doctrine results in inconsistencies. Western 
U. Teleg. Co. v. Ferguson, supra. (6) It is difficult to secure evidence of men- 
tal anguish. Western U. Teleg. Co. v. Ferguson, supra. (7) Discrimination 
against the telegraph company as a common carrier results. Connell v. West- 
ern U. Teleg. Co., supra. 

The chief difficulty to overcome in the attempt to justify the minority view 
arises when the first objection of the majority is met with, namely, that the 
common law does not know of any action permitting recovery for mental an- 
guish only. It is conceded that there is no right at common law to be free 
from mental suffering, therefore, no cause of action ez delicto can arise from 
injury to the feelings alone. Let it also be conceded that by no fiction can the 
law inject into telegraph cases the assumption of an actual injury to the phys- 

















RECENT CASES 113 


ical or financial condition of either sender or sendee upon which to base an 
action in tort. It follows, then, that unless mental anguish can be made com- 
pensable in damages in an action ez contractu, the only adequate solution of 
the problem is to adopt by statute the mental anguish doctrine of the minority. 
If the action is treated as one ex contractu, however, what is there to prevent 
a modern court from using the legal fiction that the telegraph company actually 
contracts to save harmless the sender and the sendee from injury to the feel- 
ings whenever a message on its face indicates that the only possible damage, 
which can flow directly from negligent performance of the contract to deliver, 
is extreme mental anguish? Since legal fictions were orthodox in early times, 
and since today legal fictions established in those times are still considered the 
basis for a cause of action in seduction and similar cases, there seems to be no 
valid reason why courts of today should not adopt a legal fiction in order that 
justice be done those parties who suffer mental anguish in those instances where 
a telegram announcing sickness or death becomes the subject matter of a con- 
tract. 
A. J. ENGELHARD. 


NvUISANCE—UNDERTAKING ESTABLISHMENT AS A NUISANCE—In 1 Wisconsin 
Law Review 119, the case of Beisel et al v. Crosby, 104 Nebr. 643, 178 N. W. 
272, was annotated. The holding in that case was, that an undertaking estab- 
lishment conducted in the residential district of Omaha, Nebraska, was a nui- 
sance, on the ground that its presence was a reminder of death and, therefore, 
depressed the plaintiffs mentally and weakened their power to resist disease. 
The note raised the query whether that case would be followed by other jurisdie- 
tions and whether the common law conception of a nuisance would thus be ex- 
tended in other jurisdictions. 

Wisconsin appears to have adopted the Nebraska view. In Cunningham v. 
Miller, 189 N. W. 531, without reference to Beisel et al v. Crosby, supra, the 
court held that where an undertaking establishment is conducted in a resi- 
dential district of a city in such manner as to cause, as its natural and prob- 
able result, feelings of dread of contagious diseases, and feelings of discom- 
fort and dissatisfaction from the sights and noises, and in some instances, from 
the odors incident to said business, and by the constant reminder of death, de- 
pression of the feelings of some of the plaintiffs and members of their families, 
especially the women, children, and such persons as are ill, or of a nervous 
temperament, these facts are sufficient to characterize such establishment as 
a nuisance per se. The court, however, specifically stated that the facts of 
each case would determine whether an injunction should ensue. 

It was the dissenting opinion of Justice Eschweiler that since the under- 
taking establishment was sixty-five feet removed from the nearest residence, the 
majority went too far in holding the establishment a nuisance per se on the 
ground above indicated, and that instead of enjoining the business as a whole, 
the dissenting judge thought a milder course should have been pursued, namely, 
that such objectionable features as tended to cause depression be eliminated or 
changed by injunction. 

The doctrine of the case is, in effect, that mental depression produced by a 
lawfully conducted undertaking business is sufficient to authorize a court of 
equity to enjoin the business entirely. 

A. J. ENGELHARD. 
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CoNFESSIONS—SUBMISSION OF VOLUNTARY CHARACTER TO JuRY—It is the 
general rule that whether a confession is voluntary is a preliminary question 
for the court and that if the judge finds that it was not voluntary he should 
not admit it in evidence. If, however, he does admit it, should he instruct the 
jury that they may re-examine this question and decline to consider the con- 
fession if they believe that it was not voluntary? The courts are divided upon 
this question, but according to Wigmore (Evidence, section 861), the majority 
answer it in the negative. Wigmore is strongly of the opinion that this is the 
correct rule. In Hintz v. State, 125 Wis. 405, the Supreme Court of Wisconsin 
seemed to agree with this rule, although it suggested a modification by the 
statement that evidence produced after the judge had admitted a confession 
might justify him in submitting the question of its voluntary character to the 
jury. The recent case of Lang v. State, 189 N. W. 558, while not discussing 
this question directly, leaves the position of the Wisconsin Supreme Court in 
considerable doubt. The trial judge held a confession voluntary and admitted 
it in evidence. The Supreme Court holds that the evidence shows that the 
confession was not voluntary. Under the general rule this would dispose of the 
entire question. The court, however, goes on to examine the instructions and 
holds that they were erroneous because they did not require the jury to reject 
the confession if they considered it involuntary. It is not clear from the entire 
opinion whether the reversible error consisted in the failure of the trial judge 
to reject the confession entirely or in his failure to charge the jury that they 


might reject the confession if they believed it involuntary. 
J. B.S. 


CoNTRIBUTORY NEGLIGENCE—VIOLATION OF STATUTE AS NEGLIGENCE—Do0- 
TRINE OF ‘‘ LAST CLEAR CHANCE’’—In Wisconsin Ice Co. v. Chicago, N. 8. & M. 
BR. R., — Wis. —, 188 N. W. 482, the question arose as to the effect a plaintiff’s 
breach of a statutory duty will have upon his action against a defendant for 
négligence. The plaintiff backed up his truck so that the front end projected 
over the street car tracks of the defendant, in violation of an ordinance. The 
trial court found the defendant’s negligence was the proximate cause of the in- 
jury, and that the plaintiff was not guilty of any negligence contributing to 
the injury. The supreme court, in affirming a reversal of the trial court by 
the circuit court, held that the plaintiff’s violation of the ordinance consti- 
tuted negligence prohibiting recovery, irrespective of the defendant’s neg- 
ligence. 

Whether the violation of a statutory duty is negligence per se, or merely 
evidence of negligence, is a question upon which the authorities do not agree. 
No hard and fast rule can be laid down to determine it. It is a matter of 
construing the presumed legislative intent. Griswold v. Camp, 149 Wis. 399, 
135 N. W. 754. Ordinarily, a failure to perform a statutory duty imposed for 
the protection of the public, or for the benefit of a certain class, is negligence 
per se. Smith v. Milwaukee Exchange, 91 Wis. 360, 64 N. W. 1041; Pizzo v. 
Wiemann, 149 Wis. 235, 134 N. W. 899; Lloyd v. Pugh, 158 Wis. 441, 149 N. 
W. 150; Walker v. Klopp, 99 Neb. 794, 157 N. W. 962; Ives v. Welden, 114 
Ia. 476, 87 N. W. 408; Kelly v. Anderson. 15 8. D. 107, 87 N. W. 579. But even 
though the violation of a statute is negligence per se, it is not necessarily 
actionable negligence. Brown v. Chicago ¢ N. W. Ry., 109 Wis. 384, 134 
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N. W. 897. The law is well settled that to constitute an actionable wrong, the 
negligence must be a direct and proximate cause of the injury. Conceding, in 
the principal case, that the plaintiff ’s violation of the ordinance was negligence 
per se in respect to keeping the ordinance, in view of the trial court’s finding 
that it was not such negligence as contributed to the injury, the decision can 
hardly be sustained. The court cited Yahnke v. Lange, 168 Wis. 512, 170 
N. W. 722, as the basis for its decision. In that case, however, the plaintiff ’s 
violation of an ordinance was found to be a proximate cause of the injury, 
hence it cannot be said to support the principal case. 

In Steele v. Burkhardt, 104 Mass. 59, the Supreme Court of Massachusetts 
reached the opposite result on the ground that though the violation of the 
ordinance was negligence in respect to keeping the ordinance, yet it did not 
show negligence that contributed to the injury. In Neanow v. Uttech, 46 Wis. 
581, 1 N. W. 221, the court held that the mere fact the plaintiff was violating 
the law of the road at the time of the accident would not prevent a recovery 
if such unlawful act did not directly contribute to produce the injury. In 
Knowlton v. Milwaukee Ry., 59 Wis. 278, 18 N. W. 17, the court held the fact 
that the plaintiff was traveling for pleasure on Sunday, in violation of a 
statute, did not affect his right to recover for an injury received on a street 
railway. The distinction between a violation of an ordinance which is negli- 
gence merely in respect to keeping the ordinance, and a violation of an ordi- 
nance which directly contributes to the cause of the accident is well brought 
out in three Wisconsin cases. In Sutton v. Wauwatosa, 29 Wis. 21, it was held 
that the fact that the plaintiff was driving his cattle on Sunday, in violation 
of the statute, when they were injured by the breaking down of a defective 
bridge which the defendent town was bound to maintain, would not prevent 
a recovery, because there was no casual connection between the violation of the 
statute and the injury. But in Welch v. Geneva, 110 Wis. 388, 85 N. W. 970, 
and Stone v. Tilden, 122 Wis. 290, 99 N. W. 1026, it was held that the 
plaintiff’s violation of the statute in propelling an engine of more than the 
lawful weight over a bridge, barred his action for injuries caused by the 
breaking down of the bridge, because the violation of the statute was a direct 
and proximate cause of the injury. 

In the principal case, though the court did not advert to the doctrine of the 
‘‘last clear chance,’’ it might be considered with profit. Suppose that aside 
from violating the ordinance, the plaintiff had been negligent in placing him- 
self in the position that he did, will that bar his recovery? A plaintiff does 
not lose his remedy because he has been negligent some time, but only when 
his negligence was a direct, contributory cause to the injury. The doctrine of 
the ‘‘last clear chance’’ as announced in Davies v. Mann, 10 M. & W. 546, and 
affirmed in Tuff v. Warman, 2 C. B. (NS) 740, 5 C. B. (NS) 573, and Radley 
v. London & N. W. Ry., 1 App. Cas. 754, stated briefly, is this: When the 
original negligence of the plaintiff in getting himself into the position he did, 
culminated, and the defendant by the exercise of ordinary care, subsequent to 
that time, could have avoided the accident, but did not, while the plaintiff 
could not have avoided the accident by the exercise of reasonable care, then 
the plaintiff ’s negligence must be deemed the remote and the defendant’s, the 
proximate cause of the injury, and he must therefore be held liable. The ante- 
cedent negligence of the plaintiff cannot be regarded as contributory, since to 
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be contributory, it must be one of the proximate causes. The function of the 
last clear chance doctrine is not to permit recovery in spite of contributory 
negligence, but merely to relieve the plaintiff from his antecedent negligence. 
In other words, the doctrine simply furnishes a means of determining whether 
the plaintiff ’s negligence was a remote or proximate cause of the injury. Of 
course, this doctrine cannot be applied where the plaintiff’s negligence con- 
tinues up to the moment of the accident, even though the defendant by the 
exercise of ordinary prudence might have avoided the consequences of the 
plaintiff ’s negligence. Dyerson v. Union Pacific Ry., 74 Kan. 528, 87 Pac. 
680; Drown v. Traction Co., 76 O. 8. 234, 81 N. E. 326; Smith v. Railroad, 114 
N. C. 728, 19 8. E. 863; Tesch v. Milwaukee Ry., 108 Wis. 593, 84 N. W. 823, 
53 L. R. A. 618. 

In the application of the doctrine of the ‘‘last clear chance,’’ the question 
often arises whether the defendant is liable for an injury resulting from his 
failure to use care to discover the negligent plaintiff. Where a court fails, or 
refuses to apply the doctrine in a case where it does not appear that the de- 
fendant discovered the plaintiff’s peril, it is frequently difficult to determine 
whether the decision is based on the ground that there was no breach of duty 
by the defendant in failing to discover, or whether the plaintiff’s negligence 
was concurrent with the defendant’s. There is a hopeless conflict on the ques- 
tion whether there is a duty to use due care to discover a negligent plaintiff. 
In Bertha v. Railway, 185 Ia. 872, 171 N. W. 167; Bennet v. Railway, 191 Ia. 
1333, 183 N. W. 424; Miller v. Traction System, 44 S. D. 405, 184 N. W. 233, 
it was held that the doctrine of ‘‘last clear chance’’ cannot be invoked unless 
the defendant had actually discovered the plaintiff. On the other hand, in 
Bogan v. Railroad, 129 N. C. 154, 39 S. E. 808, 55 L. R. A. 418 and note, and 
EKlockenbrink v. Railroad, 172 Mo. 678, 72 S. W. 900, the view is that there is a 
duty to discover and that failure to do so is sufficient to invoke the doctrine of 
‘‘last clear chance.’’ If the doctrine be limited to cases of actual discovery, it 
would have but little application, for some courts regard a failure to use ordi- 
nary care after discovering a person unconscious of, or unable to extricate him- 
self, from danger, such a wanton disregard of human life as to amount almost 
tu wilfulness, and place the defendant outside the law of negligence. Labarge 
v. Railroad, 134 Mich. 139, 95 N. W. 1073; Dyerson v. Union Pacific Ry., and 
Smith v. Railway, supra. But one person’s negligence will not dispense with 
another person’s duty to use due care. Brown v. Chicago § N. W. Ry., supra. 
If the doctrine of ‘‘last clear chance’’ is applied when the defendant actually 
discovered the plaintiff’s peril, there seems to be no logical reason for denying 
its applicability when the defendant failed to discover, if it was his duty to 
do so. 

Therefore, in the principal case, if it were the conductor’s duty to keep a 
lookout (as ordinarily it is), irrespective of the plaintiff’s prior negligence, 
the defendant would still be liable, if the conductor, by the exercise of reason- 
able care, could have avoided the accident, while the plaintiff could not. 

Morris Karon. 


Sates—WHEN TITLE Passes—Unirorm Sates Act—In Delaney v. Globe 
Shipbuilding Co., 175 Wis. 167, the court gives a very controlling effect to 
Rule 1 of Section 1684t-19 Wis. Statutes, the Uniform Sales Act. The ques- 
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tion was when title passed to a tug sold by plaintiff to defendant, and which 
afterwards sank. Vendee claimed that it was at the risk of the vendor, be- 
eause title had not passed. Ten dollars was paid down on February 23, for 
which a receipt was given which stipulated that the balance of $2,740 should 
be paid within 30 days. On March 22 the tug sank. Later, in April, neither 
party knowing of the sinking, the vendor delivered a bill of sale to the vendee, 
describing himself as the sole owner, and that he by those presents did bargain 
and sell. The court per Mr. Justice Jones, while recognizing that the inten- 
tion of the parties controls, regard the bill of sale as merely formal evidence 
of the bargain which had been made on February 23, and controlled by the 
section of the statute referred to above which provides as a rule for ascer- 
taining the intention of the parties ‘‘unless a different intention appears,’’ 

‘“Where there is an unconditional contract to sell specific goods, in a de- 
liverable state, the property in the goods passes to the buyer when the contract 
is made, and it is immaterial whether the time of payment, or the time of de- 
livery, or both, be postponed.’’ 

There is always danger in applying this rule of overlooking the words ‘‘un- 
less a different intention appears,’’ and treating the rule as one determining 
the passing of title, instead of merely determining the otherwise undisclosed 
intention—though that was not done in this case. 

H. L. 8. 


DoMESTIC RELATIONS—ANNULMENT OF MARRIAGE FOR FRAUD—MISREPRE- 
SENTATION AS TO CITIZENSHIP—Kawabata v. Kawabata, — N. D. —, 189 
N. W. 237, presents, but does not decide, the question of the effect of false 
representations in regard to the matter of citizenship upon securing an annul- 
ment of marriage. The defendant, prior to his marriage represented that he 
was a citizen of the United States, when in fact he was not, and could not 
become a citizen of the United States. Although the case was disposed of on 
other grounds, two of the judges were of the opinion that this was such fraud 
as would justify an annulment of the marriage, because of its effect on the 
citizenship of the wife. The distinction between annulment and divorce, and 
the grounds for, and effect of each is shown in Fessenden, ‘‘Nullity of Mar- 
riage,’’ 13 Harvard Law Review 110, and Millar v. Millar, 175 Cal. 797; Ann. 
Cas. 1918E, 184. 


The English rule is well settled that a decree of annulment will be refused 
unless the fact of impotency, or the identity of the parties has been concealed 
by fraud. Napier v. Napier, (1915) P. 184; Moss v. Moss, (1897) P. 263. 

The American rule as generally stated, is that the fraud must relate to some- 
thing which goes to the essentials of the marriage relation itself, and that 
misrepresentation as to other matters, however important, such as birth, con- 
dition of life, health, or chastity does not affect the validity of the marriage. 
2 Kent. Com. 77; 1 Bishop on Marriage and Divorce; Chipman v. Johnston, 
237 Mass, 502; 14 A. L. R. 119; Lyon v. Lyon, 230 Ill. 371; 13 L. BR. A. (NB) 
996. 

The Wisconsin rule as laid down in Varney v. Varney, 52 Wis. 120, 8 N. W. 
739, where the fraud was a concealment of a previous want of chastity, fol- 
lows the general American rule, and draws a distinction between the kind of 
fraud required to annul the marriage contract, and that required in ordinary 
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civil contracts. But where one of the parties knew that he had a venereal dis- 
ease and concealed the fact, annulment was granted. C v. C. , 158 
Wis. 301. A misrepresentation as to age was not sufficient ground for annul- 
ment. Lyannes v. Lyannes, 171 Wis. 381. A misrepresentation as to plain- 
tiff’s responsibility for ante nuptial pregnancy was held to be ground for 
annulment. Winner v. Winner, 171 Wis. 413; 11 A. L. RB. 931. In Hempel v. 
Hempel, 174 Wis. 332, the fraud alleged was that the defendant, at the time 
of marriage, was mentally incompetent and an imbecile, and that the defend- 
ant and her mother by trickery concealed it from plaintiff and induced him to 
marry her. The fraud was not satisfactorily proved in this case. 

A review of the cases in the United States during the last few years indi- 
cates a tendency to depart from the general rule laid down above, and to apply 
the same rule as to the effect of fraud in the marriage contract as is applied 
in other contracts. In some instances this is accomplished by adopting a more 
liberal policy towards annulment where the fraud is discovered before and in 
the absence of consummation of the marriage. Weill v. Weill, 172 N. Y. 8. 
589; Moot v. Moot, 37 Hun. 288; Vondal v. Vondal, 175 Mass. 383; Rubinson 
vy. Rubinson, 181 N. Y. 8. 28; Ysern v. Horter, 91 N. J. Eq. 189; Lynden v. 
Lynden, 69 Ill. 43; Coz v. Coz, 110 A. 924. The matter of consummation is, 
however, usually held not to affect the situation. Franklin v. Franklin, 154 
Mass. 515; 30 Yale Law Journal, 88; 32 Harv. Law. Rev. 848. 

There is a long line of New York cases, starting with De Lorenzo v. De 
Lorenzo, 174 N. Y. 467, which draw little distinction between effect of fraud 
upon the marriage contract, and other contracts. Judge Gaynor in that case 
said: ‘‘ Nevertheless our law considers marriage in no other light than as a 
civil contract. * * * There is no valid reason for excepting the marriage 
contract from the general rule.’’ The cases following this have, however, not 
consistently followed the broad principle here laid down. See ‘‘ Annulment of 
Marriage for Fraud in New York,’’ 6 Cornell Law Quarterly, 401. 

A general review of the recent cases indicate that the law is far from cer- 
tain as to what fraud does in fact go to the essentials of the marriage contract. 
Where there is ante nuptial pregnancy by another man, this fact if unknown 
to husband at time of marriage is usually ground for divorce. Reynolds v. 
Reynolds, 3 Allen 605. But many of the cases have held that if the husband 
has been guilty of pre-marital incontinence, with his wife, relief will be de- 
nied him. States v. States, 37 N. J. Eq. 195. The present tendency is to 
grant relief in such cases. Winner v. Winner, supra; Gard v. Gard, 204 Mich. 
255. See note in 11 A. L. R. 931. 

Generally false representations as to family, wealth, position, or chastity are 
not sufficient to justify annulment. In Williamson v. Williamson, 34 App. D. C. 
536, defendant represented himself as possessed of mild temper and amiable 
disposition. In Wilcox v. Wilcoz, 171 Cal. 770, defendant represented that 
she was a single woman of good moral character. In Hull v. Hull, 191 Il. 
App. 307, defendant represented that he had never had illicit relations. In 
Williams v. Williams, 130 N. Y. 8. 875, defendant represented that he was 
twenty-one when he was twenty, and that plaintiff would never have to leave 
her home. In Schaeffer v. Schaeffer, 144 N. Y. S. 774, the fraud alleged was 
untruthful protestations of love. In Chipman v. Johnson, 237 Mass. 502, 130 
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N. E. 65, defendant falsely represented that he was a man of means from 
Alaska and gave an assumed name. See also Reynolds v. Reynolds, 3 Allen 
605; Varney v. Varney, 52 Wis. 120. In all these cases relief was denied. 
See also note in 14 A. L. RB. 121. 

But that inroads have been made on the rule stated in the preceding para- 
graph is clear from the following cases: Domschke v. Domschke, 122 N. Y. 8. 
892, where defendent represented that she had been X’s wife and that X was 
the father of the child, when in fact she had been X’s mistress; Roberts v. 
Roberts, 150 N. Y. S. 366, where defendant represented that he and plaintiff 
would put their money together and buy a hotel; Ertsminger v. Ertsminger, 
99 Kas. 362, where defendant made false representations as to her reputation 
and virtue to an aged man; Libman v. Libman, 169 N. Y. 8. 900, where de- 
fendant made false representations as to past life; Gatto v. Gatto, 79 N. H. 
177, 106 Atl. 493, where the wife upon being specifically asked, falsely repre- 
sented that she had been chaste; Davis v. Davis, 90 N. J. Eq. 158, 106 Ati. 
644 (N. J. Ch.) where husband did not inform wife that he had hereditary 
tuberculosis; Dooley v. Dooley, 115 Atl. 268 (N. J. Ch.), where defendent 
falsely represented that he was captain in U. 8. Army, a practicing physician, 
and man of wealth; Jakar v. Jakar, 113 8. C. 295, 102 8S. E. 337, contra; 
Ysern v. Horter, 41 N. J. Eq. 189, 110 A. 31, 34 Harv. L. Rev. 218, where 
defendant represented that he was of good moral character; Smith v. Smith, 
184 N. Y. S. 134, where defendant upon being specifically asked did not tell 
that she had been treated for mental trouble, and had a brother in the asylum; 
Sheridan v. Sheridan, 186 N. Y. 8S. 470, where defendant represented that he 
was an honest man; Brown v. Scott, 117 A. 114 (1922), where defendant rep- 
resented that he was an overseas veteran; O’Connell v. O’Connell, 194 N. Y. 8. 
264, where defendant represented that he was not addicted to drugs. In all 
these cases annulment was granted. A number of these cases, especially in 
New York, definitely repudiate the general American rule. Some of them 
may be explained on the ground that the parties, by express reference to the 
facts which were misrepresented, thereby made these facts essentials of the 
contract. These cases, when compared with those in the preceding paragraph 
illustrate the truth of Mr. Justice Holmes’ statement that ‘‘General prin- 
ciples do not decide concrete cases. The decision will depend on a judgment 
or intuition more subtle than any articulate major premise.’’ 

In Schachter v. Schachter, 178 N. Y. 8. 212, it was held that no annulment 
could be granted for fraud when defendant promised plaintiff, an orthodox 
Jewess, that if she would consent to a civil ceremony, it would be followed 
by a Jewish marriage, and then refused to carry out the promise. In Rubinson 
v. Rubinson, 181 N. Y. 8. 28, and Watkins v. Watkins, 189 N. Y. 8. 860, on 
precisely the same facts, annulment was granted. The latter cases have been 
criticized inasmuch as the promise is only as to a future event. 18 Mich. 
Law Review, 243; 90 Cent. Law Journal, 168; 5 Va. Law. Reg. N. 8. 805. 

Where one party marries another, with an intent at that time to abandon 
and desert forthwith, annulment has been granted on the ground of fraud. 
Moore v. Moore, 157 N. Y. 8. 819; Anders v. Anders, 224 Mass, 438, L. R. A. 
1916 E 1273. Contra Johnson v. Johnson, 176 Ala. 449; Beckermeister v. 
Beckermeister, 170 N. Y. 8. 22. 
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Similar cases are those granting annulment where one marries with con- 
cealed intent, at the time, not to have sexual intercourse. Millar v. Millar, 
175 Cal. 797, Ann. Cas. 1918 E 184; Bolmer v. Edsall, 90 N. J. Eq. 299, 106 
A. 646. These cases must be distinguished from cases involving a refusal of 
intercourse after marriage where a divorce is sought on the ground of cruelty 
or desertion on the same grounds. Where the parties agreed that there should 
be no consummation by cohabitation annulment was refused. De Vries v. 
De Vries, 195 Ill. App. 4. 

A false representation as to defendant’s physical condition may constitute 
sufficient ground for annulment. Where defendant concealed a venereal dis- 
ease or represented that he was free therefrom, annulment was granted. Smith 
vy. Smith, 171 Mass. 404; Crane v. Crane, 62 N. J. Eq. 21; C v. C . 
Wis. supra, 5 A. L. R. 1016. So it was held in regard to representation as to 
freedom from tuberculosis, Sobol v. Sobol, 88 Miscl. (N. Y.) 277; and in re- 
gard to a fraudulent concealment of epilepsy. McGill v. McGill, 163 N. Y. 8. 
462, 7 A. L. R. 1503. But where defendant concealed the fact that he had one 
glass eye annulment was refused. 9 Oh. Dec. 515. For further cases see 
12 Am. & Eng. Ann. Cas. 25. 

Whether annulment will be granted where the representation of the de- 
fendant is false, but innocent, is still a doubtful question. Chavais v. Chavais, 
64 N. Y. L. J. 533, answered this question in the negative, but with a strong 
dissent. The question is discussed in 21 Columbia Law Review 99 and in 6 Cor- 
nell Law Quarterly, 199. 





CuirFrorp G. Matuys. 


SaLEs—BILi oF LADING DELIVERABLE TO VENDEE—EFFECT OF RETENTION ON 
Passing or TiTtz—In the case of Armstrong v. Wilcox, — Ala. —, 92 S. 645, 
the court held that a vendor who retained a bill of lading deliverable to the 
buyer and drew for the price thereby retained title to the good. 

The Uniform Sales Act provides that such retention reserves to the seller 
only a right to the possession of the goods as against the buyer. (Wis. Stat. 
Sec. 1684t—20, subsection 3.) This provision was not in the English act, but was 
thought to be warranted by the existing law. ‘‘The retention of the bill 
of lading is closely analogous to retention of a lien by the seller after the 
property has passed to the buyer. This is the effect of the Uniform Sales Act, 
which states the mercantile understanding of the situation and that in general 
adopted by the courts in this country.’’ Williston on Sales, section 285. Yet 
many courts seem not to have adopted that view and are in accord with the 
principal case, 

In Greenwood Grocery Co. v. Canadian County Mill, 72 8. C. 450, a case 
much quoted as authority and cited in the present case, where the passing of 
title under such circumstances was the sole question, it was held that draw- 
ing for the price and attaching the bill of lading to the draft sufficiently 
evidenced an intention to reserve the title and the right of possession. The 
ease loses some of its force from the fact that it relies on some cases which 
decide nothing more than that the vendor retains a right to possession of the 
goods. Hmery’s Sons v. Irving National Bank, 25 Ohio St. 360, First National 
Bank v. Dearborn, 115 Mass. 219. In some cases where the courts decide that 
the consignor may maintain an action for conversion against the consignee 
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who takes the goods under the bill of lading but declines to pay the draft 
attached, the conclusion seems to be reached on the grounds that the consignor 
had title. Bank of Rochester v. Jones, 4 N. Y. 497; Cayuga National Bank 
v. Daniels, 47 N. Y. 631; Marine Bank of Chicago v. Wright, 48 N. Y. 1. 
These cases are frequently cited as authority for holding that title does not 
pass. It is to be noted that all that is necessary to such a decision is that the 
consignor had a right of possession. 

Where the bank to whom the consignor negotiated the bill of lading brought 
an action for conversion against the sheriff who levied on the goods as 
belonging to the consignee, there was held to be evidence to go to the jury 
that the title remained in the consignor. The prima facie proof that the 
consignee was the owner may be overcome by the fact that the goods were 
to be paid for before the vendors were to give up possession and the bill of 
lading was retained. Merchants’ Exchange Bank v. M’Graw, 59 F. 972. The 
shipper being the owner, he may create a lien on the property shipped, which 
he did by pledging the bill of lading with the plaintiff bank as security. 
Halsey v. Warden, 25 Kan. 128. Although prima facie the title does not 
pass under these circumstances other facts may of course evidence an inten- 
tion that it should. Presley Fruit Co. v. St. Louis, I. M. § 8S. By. Co., 130 
Minn, 121. 

A distinction has been drawn between the retention of a straight bill and 
the retention of a negotiable bill deliverable to the buyer. ‘‘If the bill is a 
straight bill, the railroad is unquestionably fulfilling its contract in delivering 
to the consignee named. It follows that retention of the straight bill by the 
vendor is useless’’ while retention of the negotiable bill entitles him to 
possession of the goods. Williston on Sales, sec. 285. This distinction does 
not appear to be entirely borne out by the cases. In a case where a straight 
bill to the vendee was retained the loss when the goods were burned was 
held to fall on the vendor. He could have had no other purpose in doing 
as he did, it is said, than that of retaining title. Sell v. Moss & Co., 11 Ga. 
App. 854. While that statement may be questioned, the case is aided by the 
fact that such intention was manifested by the vendor’s subsequent conduct, 
when he induced payment of the draft by promising to replace the goods. 
Similarly, a bank which discounts for the vendor a draft secured by a straight 
bill to the vendee gets the legal title to the property. Com. Bank of Keokuk v. 
Pfeiffer, 108 N. Y. 242. Indeed, there is nothing to indicate that the bill 
of lading in the instant case was not a straight bill. 

A remarkable characteristic of the cases bearing on this problem is the 
apparent indifference of the courts to the question of whether the bill of lading 
was deliverable to the vendor and indorsed by him to an agent or was deliv- 
erable to the vendee and retained. In many cases the terms of the bill of 
lading were by no means clear. Thus in Lazarus Liquor Co. v. Kessler & Co., 
269 F. 520, the court cites, as authority for holding that title did not pass, a 
ease where the bill of lading was made out to the vendor’s order and also 
a case where the property was billed to the vendee (in which latter case it 
may be noted in passing, all that the court decided was that the vendor so 
indicated an intention to retain possession and control. Bergeman v. Indian- 
apolis & St. L. Ry. Co., 104 Mo. 77). In the case of Rubber Corp. v. Brooke 
Tire § Battery Co., 186 N. W. 953 (8. D.) all that was said to indicate the 
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terms of the bill of lading was that the plaintiff shipped goods to the defendant 
and forwarded a bill of lading to him, upon an agreement that he was to 
forward trade acceptances upon receipt of the bill of lading. It was there 
held that title did not pass. The case of Roaring Fork Potato Growers v. 
C. C. Clemons Produce Co., 193 Mo. App. 653, while dealing with a bill of 
lading deliverable to the consignor and therefore not in point here, is excellent 
in the sharp distinction it draws between this situation and the situation 
where the bill is deliverable to the buyer, in which case title, it is said, would 
pass. 

In Hull v. First Guaranty State Bank of Overton, 199 8S. W. 1148, 
(Texas), although it is not perfectly clear to whom the bill of lading was deliv- 
erable, the only thing remaining to be done was the payment of the draft. The 
fact that it was attached to the bill of lading did not make the sale incomplete. 
The case of Brinkley Douglas Fruit Co. v. Silman, 33 Cal. App. 643, is an 
unusually clear one contra to the principal case, distinguishing as it does, 
Ramisch v. Kirschbraun, 107 Cal. 659, where the bill of lading was deliverable 
to the vendor and indorsed, and Hilmer v. Hills, 138 Cal. 134, where the court 
reviewing the evidence said that it was clearly understood by the parties that 
title was not to pass until payment was made, which intention would control. 

Former Alabama cases, some of which are cited as authority in the principal 
case, do not seem to go so far as that case does. Delivery of the bill of lading 
and draft to a bank for collection makes the bank the vendor’s agent with full 
power of disposition over the goods, and the surrender of these documents to 
the vendze vests title in him. Veitch v. Atkins Grocery g¢ Com. Co., 5 Ala. 
App. 444. The retention of a straight bill does not prevent title from pass- 
ing. Robinson § Ledyard v. Pogue & Son, 86 Ala. 257. A decision that 
the bank which discounts for the consignor a draft on security of the bill of 
lading has a right to the goods as against attaching creditors of the consignor 
does not involve any decision as to whether title passed to the buyer. Amer- 
ican Nat. Bank v. Henderson § Co., 123 Ala. 612. Nor does the decision that 
the buyer may sue the carrier for the loss of the goods, since the buyer whether 
owner or not has a special interest in the goods. Southern Express Co. ¥ 
Armstead, 50 Ala. 350. 

In general, it appears that as to the question of the effect of the retention 
of the bill of lading deliverable to the vendee or to his order upon the pass- 
ing of title, there is direct conflict. Many courts have decided, when the 
question is directly in dispute, that it prevents title from passing. Many more 
have held, when the real question was the vendor’s right to possession, that he 
had title as well. It seems that the rule of the Uniform Sales Act was 
something more of an innovation than may have been thought. 

Mrmuw L. Fryrez. 
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Tue Law or THE Famity AUTOMOBILE—There are two recent cases which 
illustrate very effectively the division of the courts upon the question of a 
father’s liability for injuries caused by the negligent use of his automobile 
by a member of the family while driving for personal pleasure or convenience. 
In Linch v. Dobson, — Neb. —, 188 N. W. 227, the defendant’s son injured 
the plaintiff while using the family automobile for a pleasure trip of his own. 
The Supreme Court of Nebraska held that the father was liable. Crossett v. 
Goelzer, — Wis. —, 188 N. W.—, was decided contrary to the law of the 
Nebraska case. The son of the defendant, Goelzer, was using his father’s 
automobile for the purpose of assembling a skating party. While driving 
to the house of a friend he negligently ran into a toboggan, which was 
being towed by another automobile, and injured one of the persons riding 
thereon. The court held that since the son was driving for his own pleasure 
and for no business of the father, the latter was not liable. Wisconsin thus 
took a stand against the ‘‘family purpose’’ doctrine which was followed in 
the Nebraska case. This doctrine rests upon the theory that when a head of 
a family keeps an automobile for the pleasure and convenience of the family, 
a member of that family in using the automobile for his or her own benefit 
or pleasure ‘‘is acting as the agent in furthering the purposes of the owner.’’ 
Linch v. Dobson, (Neb.), 188 N. W. 227; King v. Smythe, 140 Tenn. 217. 
In those states where the father is liable in such cases, he is held distinctly 
upon the ground that there exists between father and child the relation of 
master and servant, and that the act was within the scope of the employment. 

In fact, if a father is not himself negligent in trusting his car to an 
incompetent driver, agency is the only ground upon which he can be held 
liable. He is not liable for the torts of his child as such. Edwards v. 
Cruine, 13 Kan. 348; Tifft v. Tifft, 4 Denio 175. The father cannot be held 
as the owner of a borrowed machine, since the owner of a vehicle is not liable 
for an injury caused by the negligent driving of a borrower, if the vehicle is 
not at the time being used in the owner’s business. Neff v. Brandeis, 91 Neb. 
11, 14 L. R. A. (N. 8S.) 216. Nor is there a ground for liability in the 
inherent nature of an automobile. The courts generally agree that an auto- 
mobile is not a dangerous instrument. Steffen v. McNaughton, 142 Wis. 49; 
Hartley v. Miller, 165 Mich. 115; Birch v. Abercrombie, 74 Wash. 

It is widely recognized that relationship of itself does not create the 
status of master and servant. Kumba v. Gilham, 103 Wis. 312; Cohen v. 
Meador, 119 Va. 429. Agency can only be established by contract, express 
or implied. ‘‘The real test as to third persons is whether the act is done 
by one for another, however trivial, with the knowledge of the person sought 
to be charged as master with his assent, express or implied, even though there 
was no request on his part to the other to do the act in question.’’ Wood, 
Master and Servant, p. 11, par. 7. It is difficult to see how one can be doing 
an act for another when he is the party primarily interested in the under- 
taking and chooses his own method of performing it. There is a clear distine- 
tion between a permissive use and a use subject to the master’s control and 
connected with his business. Doran v. Thomsen, 76 N. J. L. 754. Is the 
pleasure of the child the business of the father? The child takes its pleasure 
not for the father but for itself. One person cannot be the servant of an- 
other for the primary purpose of enjoying himself. Arkin v. Page, 287 Il. 
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420. The fact that the father keeps a car for the purpose of loaning it to his 
child for its pleasure creates no more responsibility than is assumed by one 
who keeps a car for the use of a club or a school. Purpose is not a test of 
agency. Hays v. Hogan, 273 Mo. 1; Arkin v. Page, 287 Ill. 420. The court 
in the Missouri case points out that according to the ‘‘family purpose’’ doc- 
trine a father would be liable for injuries caused by the negligent use of golf 
sticks bought for the pleasure of the family. The liability of the master 
rests upon his control of the manner of performance. Parker v. Wilson, 
179 Ala. 361. Can it be said that the father controls the pleasure driving 
of the child when the car is taken and used at the will of the child and 
operated exclusively by him? Where a son takes his father’s automobile for 
the purpose of going on a social call and gives his father a ride, the father 
exercising no control over the operation of the machine, the latter is not 
liable for an injury caused by negligent driving. Reiter v. Grober, 173 Wis. 
493. There is no control where the father has merely made a gift to the 
child of the use of the car. Watkins v. Clark, 103 Kan. 629. When a father 
loans his car to a member of the family as he would loan it to a neighbor, 
he does not create any agency in his behalf, and to hold thus would make the 
child ipso facto become the father’s servant. Doran v. Thomsen, 76 N. J. L. 
754. 

The correct rule is that a child becomes the servant of the father for the 
purpose of driving the family automobile when the particular trip is at the 
father’s direction and is not a separate design of the driver. Smith v. 
Jordan, 211 Mass. 269. Some states seem to distinguish between cases where 
the child is riding alone and cases where there are other members of the 
family in the car. In McNeal v. McKain, 33 Okla. 449, where the son was 
pleasure riding with his sister and a guest of the family, the father was 
held. The court said that if the son had been riding alone a different ques- 
tion might have been presented. In Smith v. Jordan, 211 Mass. 269, where a 
son was in the habit of taking his mother riding, and his father expected 
him to take his mother whenever she wanted to go, the court held that 
the father was liable on the ground of agency. The son in Stowe v. Morris, 
147 Ky. 386, was pleasure riding with his sister and her friends, and the 
court held the father mainly on the ‘‘family purpose’’ theory. The correct 
rule has been adopted in a New Jersey case. The court held that where 
the son was pleasure driving with other members of the family, it was 
for the jury to determine whether or not the other members of the family 
were riding as guests of the driver, and if they were the father could not be 
held. Missell v. Hayes, 86 N. J. L. 348. 

The ‘‘family purpose’’ doctrine was never expounded by any court until 
the automobile came into use. The old cases do not hold a parent liable for 
negligence on the part of the child on the ground that the latter is the 
servant of the former for the purpose of doing something for his own pleasure 
or convenience. In the case of Brohl v. Lingeman, 41 Mich. 711, the plaintiff 
was injured by the negligence of the defendant’s son while driving the de- 
fendant’s wagon. The plaintiff failed to recover because she did not show 
that the son was in the father’s service at the time of the accident. In 
Maddox v. Brown, 71 Me. 432, the son was held not to be the agent of the 
father for the purpose of driving the latter’s horse on a trip of his own. 
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See also Smith v. Davenport, 45 Kan. 423; Shockley v. Shepherd (Del.) 32 Atl. 
173. There is also in point a Kentucky case which the court of that state 
tried to follow in a later decision. A minor son of the defendant was taking 
two sisters to a picnic with his father’s approbation. The court held that the 
father was liable for an injury inflicted by the negligent driving of his son 
upon the plaintiff’s carriage. Sashbrook v. Patten, 62 Ky. (1 Duv.) 317. 
However, in that case the act is being done, not for the pleasure of the child, 
but for the pleasure of someone else, and under the direction of the father. 
The child is doing something, not for himself, but for the father who has 
assumed control over the specific situation. The court in Stowe v. Morris, 
147 Ky. 386, just as many other courts have done, failed to distinguish 
between an act done primarily for the one performing it and an act done 
apart from personal interest and for one who takes the responsibility. The 
‘*family purpose’’ doctrine looks like an attempt to revert back to the old 
common law doctrine of the absolute liability of a father for the acts of 
members of his family. 

While admitting that an automobile was not a dangerous instrument, some 
of the courts looked askance upon the new invention and felt that as far 
as possible the public ought to be protected from its negligent use. It has 
been held that the dictates of natural justice require that where an auto- 
mobile is placed in the hands of a member of the family by a father, the 
owner should be held for injuries resulting from its negligent operation. 
King v. Smythe, 140 Tenn. 217. The Iowa court has pointed out that 
automobiles are capable of going at a high speed, and that the driver cannot 
always be recognized while the license number can easily be traced to the 
owner. Landry v. Oversen, 187 Ia. 284. However, if a new rule must be 
applied to the automobile, this is a subject for legislative enactment rather 
than for the action of the court. Blaricom v. Dodgson, 220 N. Y. 111; 
Crossett v. Goelzer, — Wis.—, 188 N. W.—. 

Crossett v. Goelzer is in line with the former decisions of the Wisconsin 
Supreme Court. In Schaefer v. Osterbrink, 67 Wis. 467, the court approved 
an instruction of the lower court to the jury to the effect that ‘‘if the jury 
find from the evidence that the defendant Henry was not at the time of the 
accident engaged in the business of his father, but was on a business or 
pleasure trip not connected with the father’s business, the plaintiff cannot 
recover as against the defendant, Everhart (the father).’’ In Habhegger v. 
King, 149 Wis. 1, the court held that a son who negligently caused an injury 
with a car, and who was driving for his own pleasure, had no authority 
to engage a physician at his father’s expense. There are decisions in which 
agency was found as between father and child for the purpose of driving a 
ear. The father bought an automobile for his family and obtained the 
services of a man to teach his son how to run it. The son was then to drive 
members of the family around and teach them how to operate the machine. 
The son was declared to be the agent of the father since the latter had a 
purpose in having the son learn to drive beyond the mere pleasure of the 
son. Hiroux v. Baum, 137 Wis. 197. There is also a Wisconsin case in the 
advance sheets of the Northwestern Reporter, Wedge v. Gapinski, 188 N. W. 
476, in which the father directed his son to call for other members of the 
family at their respective places of work, and an accident occurred while the 
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trip was being made. These cases illustrate the true doctrine of Sashbrook v. 
Patten, and in no way do they uphold the ‘‘family purpose’’ doctrine. Wis- 
eonsin law is definitely against applying the principles of agency to the use 
of a family automobile by a member of the family for personal pleasure 
though that is the purpose for which it is kept. 

The courts of the country are greatly divided upon this question, and there 
is no great preponderance of authority upon either side. The recent trend 
of decisions, however, seems to be in accord with Crossett v. Goelzer. Here 
are some of the cases: 

For the ‘‘Family Purpose’’ Doctrine: Crittenden v. Murphy, 37 Cal. 214, 
173 Pac. 595; Hutchins v. Haffner, 63 Colo. 365, 167 Pac. 966; Griffin v. 
Russell, 91 Ga. 813, 18 8. E. 10; Landry v. Oversen, 187 Ia. 284, 174 N. W. 
255; Stowe v. Morris, 147 Ky. 386, 144 8. W. 52; Johnson v. Smith, 143 Minn. 
350, 173 N. W. 675; Ploetz v. Holt, 124 Minn. 124, 144 N. W. 745; Daily v. 
Mazwell, 151 Mo. App. 415, 133 S. W. 351; Boes v. Howell, 24 N. M. 142, 173 
Pac. 966; Davis v. Littlefield, 97 S. C. 171, 81 S. E. 487; King v. Smythe, 
140 Tenn. 217, 204 S. W. 296; Birch v. Abercrombie, 74 Wash. 486, 133 Pac. 
1020. 

Against the ‘‘Family Purpose’’ Doctrine: Parker v. Wilson, 179 Ala. 361, 
60 So. 150; Erlick v. Heis, 193 Ala. 669, 69 So. 350; Arkin v. Page, 287 II. 
420, 123 N. E. 30; Watkins v. Clark, 103 Kan. 629, 176 Pac. 131; McGowan v. 
Longwood (Mass.) 136 N. E. 72; Loehr v. Abell, 174 Mich. 590, 140 N. W. 
926; Wood v. Clements, 113 Miss. 720, 74 So. 422; Hays v. Hogan, 273 Mo. 
1, 200 8S. W. 286; Leville v. Nissen, 162 N. C. 70, 77 8S. E. 1096; Doran v. 
Thomsen, 76 N. J. L. 754, 71 Atl. 296; Blomicom v. Dodgson, 220 N. Y. 111, 
115 N. E. 443; Elms v. Flick, 100 O. 8. 186, 126 N. E. 66; McFarland v. 
Winters, 47 Utah 598, 155 Pac. 437; Blair v. Broadwater, 121 Va. 301, 93 
8S. E. 632. 

Logan D. Fitou. 


INVASION OF JURY FUNCTIONS—ADVISING A VERDICT OF GUILTY IN A 
CRIMINAL TRIAL—It is axiomatic that a trial court may not direct a verdict 
of guilty in a criminal case, for it would deprive the accused of his right 
of trial by jury. But may a judge instruct the jury that it is its duty to 
bring in a verdict of guilty? The judge may not be mandatory; may he 
be persuasive? People v. Chyc, — Mich.—, 189 N. W. 70, raises the ques- 
tion. The defendant was on trial for possession and transportation of liquor 
in violation of a Michigan statute. The evidence against him was undis- 
puted, and he offered no testimony in his own behalf. The charge, so far 
as it is of interest in this regard, was in these words: ‘‘My judgment is 
their evidence ought to be taken at its face value * * * The first (count), 
I understand is for possession and the second is for transportation, but we 
have to take your verdict, and I have no right to tell you that you must find 
a verdict of guilty, but I have a right to tell you that I see no reason why 
you should not * * * In criminal cases the court cannot take from the 
jury its right to consider the case, but where the evidence is undisputed, the 
court has the right to advise the jury what the verdict should be unless the 
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jury for some reason apparent on the trial is not able to believe the witnesses 
* * * They are not contradicted; nobody disputes a word they say * * * 
Determine for yourselves if you need to retire.’’ 

There was no element of coercion in the words of the charge; but there was 
plain intimation of the credibility of the witnesses and an admonition to find 
guilty. The charge was upheld above. There seems to be no doublt that the 
case is not an innovation in the Michigan law. The case of People v. 
Neumann, 85 Mich. 98, 48 N. W. 290, goes even farther and permits the 
trial judge, when the facts are undisputed and no question of intent is in- 
volved, to charge the jury to bring in a verdict of guilty. He may not, how- 
ever, in similar circumstances discharge the jury and direct the clerk to enter 
a verdict of guilty. People v. Collison, 85 Mich. 105, 48 N. W. 292. The 
court distinguishes this case from the Neumann case in that in the latter the 
jury acquiesced in the direction. So far as the accused is concerned this is 
a meaningless distinction. 

That the Michigan doctrine is applicable only in cases where the facts are 
undisputed and there is no question of intent is made clear by a number of 
decisions. In People v. Lyons, 49 Mich. 78, 13 N. W. 365, the trial court 
was reversed because the judge expressed his opinion as to the credibility of 
certain witnesses. For submitting the case argumentatively and in a manner 
which expressed his own views as to the felonious intent of the defendant, the 
trial judge was reversed and a new trial ordered in People v. Durham, 170 Mich. 
598, 136 N. W. 431. See also Hall v. People, 39 Mich. 717; People v. Gastro, 
75 Mich. 127, 42 N. W. 937; People v. Clarke, 105 Mich. 169, 62 N. W. 1117, 
—all to the effect that the judge may not intimate his opinion on the merits 
of a disputed case. 

The distinction made by the Michigan court permitting the trial judge to 
admonish the jury where the testimony is not disputed is of doubtful validity. 
The difference to the accused is more than formal. The plea of not guilty 
disputes the credibility of the evidence even when uncontradicted; since there 
is a presumption of innocence which should be overcome only by the verdict 
of the jury. State v. Riley, 113 N. Car. 648, 18 S. E. 168. It is likewise 
the function of the jury to pass upon the credibility of the witnesses even 
though their testimony is consistent and uncontradicted. Their manner on 
the stand may excite doubt and distrust of them in the minds of the jury. 
Huffman v. State, 29 Ala. 40. The trial judge in the principal case, People 
v. Chyc, told the jurors they were not bound by what he said. It would be a 
stupid jury, however, that failed to grasp the drift of the charge. The 
Michigan court itself in People v. Lyons, supra, said, ‘‘It is well known in 
practice that the opinion of the trial judge has very great weight with the 
jury, and properly so, and for this reason so much more careful should the 
court be to not assume jury functions.’’ The charge in People v. Chyc seems 
to do by indirection what cannot be done by direction. In Perkins v. State, 
50 Ala. 154, the jurors were told that unless the defendant was found guilty 
they would be guilty of moral perjury. It was held an ‘‘unprecedented and 
unwarranted interference with the deliberations and province of the jury.’’ 
A charge to the effect that a failure to bring in a verdict of guilty would be 
a violation of their obligation as jurors was upheld, the facts being undis- 
puted, in Horning v. District of Columbia, 254 U. S. 135, 41 8S. Ct. 53; but it 
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must be borne in mind that in the federal court there still prevails the common 
law rule permitting the judge even in criminal cases to comment freely on the 
evidence and to express his opinion whether facts have been proved. Brandeis, 
J., three other justices concurring, wrote a dissenting opinion in which he 
remarked, ‘‘In my opinion such a charge is a moral command, and being 
yielded to substitutes the will of the judge for the conviction of the jury 
* * * whether a defendant is found guilty by a jury or is declared to be 
so by a judge is not under the Federal Constitution a mere formality.’’ 
There is much authority in accord with this dissent: Rex v. Hendrick, 1921 
Weekly Notes 87 C. C. A., 151 Law Times 163; People v. Matthai, 135 Cal. 
442, 67 Pac. 694; Tucker v. State, 57 Ga. 503; State v. Cater, 100 Ia. 501, 
69 N. W. 880; People v. Kilroe, 194 N. Y. 8S. (App. Div.) 506. 

Wisconsin has held in a number of cases that the trial judge must be 
scrupulously careful not to comment on nor to intimate his opinion on any 
debatable question of fact: Benedict v. State, 14 Wis. 423; Hill v. State, 17 
Wis. 675; Dingman v. State, 48 Wis. 485, 4 N. W. 668; Campbell v. State, 
111 Wis. 152, 86 N. W. 855; Steward v. State, 124 Wis. 623, 102 N. W. 1079. 
None of the cases just cited, are authority, however, for any broader proposi- 
tion than that it is error for the judge to comment as to the weight or suffi- 
ciency of the evidence upon any fairly controverted question of fact. The 
question raised in People v. Chyc, whether on undisputed facts the judge 
might express himself, has not arisen. State v. Drinkwater, 168 Wis. 176, 
169 N. W. 285, presents a close parallel, however. The defendant beat the 
deceased with a loaded pistol, unquestionably an act of negligence. In the 
affray the deceased was shot. The trial judge refused to submit the question 
of accidental homicide saying that there was negligence without dispute. 
The court above did not have to pass upon the propriety of the remark because 
the jury found the defendant guilty of a higher crime (murder) in which 
negligence plays no part. The remarks of the trial court were criticised in a 
dictum, however, the court saying that a trial judge must not express himself 
on the probative force of evidence. In view of this case it seems doubtful 
whether the Wisconsin court would sustain a charge similar to the one in 
People v. Chyc even though no facts were in dispute. 

M. K. Hoss. 











